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Liberty would also like to respond specifically to the rest r ict ions relat ing to the depict ion of
violence in the ’R18’ category:

· The use of any form  of physical rest raint  which prevents part icipants from  withdrawing
consent

· Any elem ent  of violence including the inflict ion of pain, real or sim ulated

Liberty has a specific interest  in this issue arising from  our involvem ent  in Laskey, Jaggard
and Brown v UK (1997)  24 EHRLR 39, a t est  case concerning the prosecut ion of several gay
m en for their part icipat ion in private consensual sadom asochist ic act ivit y. This area of the
law has also been extensively considered in two Law Com m ission Consultat ion Papers (134
and 139) .

We share the concerns raised by the Spanner Trust ,  regarding the absence of a dist inct ion
in the guidelines between the port rayal of actual violence and the enactm ent  of consensual
sadom asochist ic act ivit y.

Clearly the depict ion of consensual sadom asochist ic act ivit y m ay be a 'taboo' them e for
m any audiences, and Liberty would acknowledge that  classificat ion guidelines in this area
require caut ion and sensit ivit y. However, we would ask you to reconsider the autom at ic
exclusion of such m aterial from  the 'R18' category, and the underlying assum pt ion that  the
depict ion of such act ivit y is likely to encourage harm  to potent ial viewers, or , through their
behaviour, to society.

Consensual sadom asochism  is a com m on act ivit y am ongst  adults in the UK. As a form  of
consensual role-play it  is ent irely dist inct  from  actual violence. Such act ivit ies are
undertaken in a relat ionship of t rust  ( even one of short  durat ion)  and for m utual pleasure.
These m ight  include:  whipping, flogging, tat tooing, piercing, bondage and various form s of
corporal punishm ent .

The law in this area rem ains unclear. However, we note that  since Laskey Jaggard and
Brown only one prosecut ion has been brought , and this was unsuccessful (1) . Given the
extent  of consent ing sadom asochist ic act ivit y (2) , it  is thus difficult  to discern a pressing
need to protect  the public from  a genuine r isk of violence in this context  -  and even less so
from  the r isk of violence encouraged by the depict ion of such act ivit y.

The depict ion of non-sexual illegal act ivit y -  such as m urder, robbery or the consum pt ion of
illegal drugs -  does not  necessarily encourage the com m ission of such crim es. There is no
evidence to suggest  that  the depict ion of consensual sadom asochist ic act ivit y encourages
the com m ission of act s of sexual violence.

We would accept  that  in relat ion to film  classificat ion this is not  necessarily a
st raight forward issue, and Liberty would welcom e the opportunity to discuss these issues
further.

Notes



1 R v Wilson (1997)  QB 47, in which the Court  of Appeal stated "we are firm ly of the opinion that  it  is
not  in the public interest  that  act ivit ies such as the appellant ’s in this appeal should am ount  to
cr im inal behaviour. Consensual act ivit y between husband and wife in the pr ivacy of the m at r im onial
hom e is not , in our judgm ent , norm ally a proper m at ter for cr im inal invest igat ion, let  alone
prosecut ion."

The Law Com m ission has recom m ended that  consent  should be a defence to (act ivit ies which would
otherwise be regarded as)  assault  unless the act ivit y involves the intent ional or reckless causing of
seriously disabling injury.

2 See, for exam ple, the wealth of evidence received by the Law Com m ission in response to their
consultat ion, som e of which is set  out  in Consultat ion Paper 139, paragraphs 10.16 -  10.54


