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Liberty (The Nat ional Council for Civil Libert ies)  is one of the UK’s leading civil libert ies and
hum an rights organisat ions. Liberty works to prom ote hum an rights and protect  civil
libert ies through a com binat ion of test  case lit igat ion, lobbying, cam paigning and research.
I t  is the largest  organisat ion of it s kind in Europe and is dem ocrat ically run.
1  I nt roduct ion

Liberty welcom es the init iat ive of the European Council to create a body (now called
"Convent ion")  charged with draft ing a European Charter of Fundam ental Rights ( " the
Charter") . The part icular significance of Annex IV of the conclusions of the Cologne
European Council is that , for the first  t im e, reference is m ade specifically to the European
Union, rather than the European Com m unity . The European Council there, r ight ly,
recognises that :
"Protect ion of fundam ental r ights is … an indispensable prerequisite for her [ the Union's]
legit im acy."

In this context , Liberty part icularly welcom es the init iat ive of this Com m it tee to conduct  an
inquiry at  such an early stage in the debate. Building on this Com m it tee's expert ise gained,
in part icular, in the context  of it s two previous inquiries into hum an rights in the EC , any
report  adopted by this Com m it tee, will hopefully inform  not  only the Convent ion in draft ing
the Charter but  also the UK governm ent  in it s approach to the Convent ion's act ivit ies.

The Cologne European Council, in Annex IV to it s conclusions, expressly refers to the
"overriding im portance and relevance" of fundam ental r ights and the need to m ake this
"overriding im portance and relevance m ore visible to the Union's cit izens". I t  is therefore
highly regret table that  the only firm  undertaking by the European Council is to propose the
draft  Charter as a solem n declarat ion m ade by the Council, the Com m ission and the
European Parliam ent  and expressly leaves open the quest ion of "whether and, if so, how the
Charter should be integrated into the t reat ies." . I n Liberty's view there are already sufficient
solem n declarat ions (whether j oint  or unilateral)  as to the im portance of fundam ental r ights
. Though not  deprived of all legal effect  and "m ust  be taken into account " , it  is clear that
these declarat ions are not  binding inst rum ents of European Com m unity, let  alone European
Union, law, enforceable as such by the European Court  of Just ice ( "ECJ")  . As Alston and
Weiler r ight ly state:
"A cleavage between the increasingly generous verbal affirm at ion of com m itm ent  to hum an
rights without  m atching the rhetoric with visible, system at ic and com prehensive act ion will



eventually underm ine the legit im acy of the European const ruct ."

Liberty, however, takes heart  from  the speech m ade by the Convent ion’s chairm an, form er
Germ an President , Professor Dr.  Rom an Herzog, upon his elect ion on 17 Decem ber 1999:
"We all share the sam e basic convict ion, or else we would not  have agreed to j oin the body,
that  it  is t im e to give a clear signal to the outside world that  the European Union m ust  not
be any less bound to it s cit izens than are the Mem ber States under their own const itut ional
laws.
…
We know how m uch has already been done over the years to turn the concept  of
fundam ental and hum an rights into realit y within the European Union. We are going to draft
a text  that  will not  be im m ediately binding as European law or Com m unity law. Despite this,
we should constant ly keep the object ive in m ind that  the Charter which we are draft ing
m ust  one day, in the not  too distant  future, becom e legally binding. This calls for  a lit t le
discipline on our part ,  as I  feel we should not  draft  a list  which will need to be curtailed or
revised when the t im e com es to m ake it  binding. We should therefore proceed as if we had
to subm it  a legally binding list , and we should not  forget  that  our m andate is in principle to
draft  a list  addressed to the bodies of the European Union, by which they will be bound. This
being so, it  m ust  not  only be our duty but  also in our j oint  interest  to take account  of
nat ional t radit ions, nat ional legal t radit ions, nat ional decision-m aking st ructures, not  t o
m ent ion the dignity of the nat ional parliam ents, as after all it  will be a list  of fundam ental
r ights addressed to the bodies of the European Union."  (em phasis added)

Liberty's subm issions set  out  below are therefore based on two prem ises taken from  this
passage:
a)  those within the jurisdict ion of the European Union should be no less protected against
potent ial violat ions of their fundam ental r ights com m it ted by the inst itut ions of the
European Union or in execut ion of a European Union inst rum ent  than they are, under any
nat ional laws , against  potent ial violat ions of their fundam ental r ights by nat ional
authorit ies;  and
b)  any Charter drafted by the Convent ion should be drafted in a form  that  can and will " in
the not  too distant  future"  becom e a legally enforceable and binding docum ent ;  a Bill of
Rights for  the European Union.

2  The need for  an EU Charter
Liberty shares the view that  there are current ly no
"… system at ic violat ions of hum an rights occurring within the Union which rem ain ent irely
unaddressed. But , by the sam e token, there clearly are m any hum an rights challenges
which persist  and to which greater at tent ion m ust  be given."

The process started by the Cologne European Council and now in the hands of the
Convent ion provides a unique opportunity to address these challenges . Though this
Com m it tee previously concluded that  a "separate catalogue of fundam ental r ights for the
Com m unity"  was undesirable , this now seem s inevitable and the opportunity should be
used to achieve the aim s set  out  at  paragraph 5(a)  and (b)  above .

2 .1  Hum an Rights in the EU

I t  is undisputed that  the extent  of hum an rights protect ion provided by EC law, and
prim arily through the case- law of the ECJ, is equal if not  m ore extensive than that  provided
for by m ost  nat ional const itut ions. The ECJ has held that :
"… it  is well set t led that  fundam ental r ights form  an integral part  of the general principles of
law whose observance the Court  ensures. For that  purpose, the Court  draws inspirat ion
from  the const itut ional t radit ions com m on to the Mem ber States and from  the guidelines
supplied by internat ional t reat ies for the protect ion of hum an rights on which the Mem ber
States have collaborated or of which they are signatories."

This ( in principle)  applies both to the ECJ as well as nat ional courts hearing EC cases .



The protect ion offered under these "general principles", however, has two significant
weaknesses:
c)  it  has never been ( fully)  incorporated into the EC-  or EU-Treaty;  and
d)  as an enforceable set  of rules, it  is really only enforceable within the context  of the EC
Treaty.

2 .2  Substant ive  defects

Only part  of this "general principle"  has been " incorporated"  into Art icle 6(1)  and (2)  (ex-
Art icle F)  of the Treaty on European Union ( "TEU") :

"The Union is founded on the principles of liberty, dem ocracy, respect  for  hum an rights and
fundam ental freedom s, and the rule of law, principles which are com m on to the Mem ber
States.
The Union shall respect  fundam ental r ights, as guaranteed by the European Convent ion for
the Protect ion of Hum an Rights and Fundam ental Freedom s signed in Rom e on 4 Novem ber
1950 and as they result  from  the const itut ional t radit ions com m on to the Mem ber States, as
general principles of Com m unity law."

I t  is clear at  first  blush that  Art icle 6 is drafted in term s significant ly m ore rest r ict ive than
the ECJ’s statem ent  of the law:  no m ent ion is m ade (with the except ion of the ECHR)  of the
" internat ional t reat ies for  the protect ion of hum an rights on which the Mem ber States have
collaborated or of which they are signatories". I t  is, however, this (m issing)  lim b of the
ECJ’s form ula, which is of crucial im portance. I t  has enabled the ECJ (and it s Advocates
General)  to draw inspirat ion from  a m uch wider variety of hum an rights inst rum ents on
which the Mem ber States had "collaborated",  such as the Internat ional Covenant  on Civil
and Polit ical Rights , the European Social Charter and ECHR Protocols, despite the fact  that
not  all Mem ber States had rat ified these inst rum ents.

This abilit y to provide (at  least  in relat ion to substant ive r ights)  extensive hum an rights
protect ion unhindered by " the lowest  com m on denom inator"  represented by those
inst rum ents rat ified by all Mem ber States, will becom e even m ore im portant  as the EC now
has com petence in areas inext r icably linked with som e of the m ost  fundam ental hum an
rights:  e.g. in such areas as the (new)  Tit le IV "Visas, asylum , im migrat ion and other
policies related to free m ovem ent  of persons" .

Furtherm ore, it  will allow the ECJ to t reat  fundam ental hum an rights law as a " living"
system  of law by being able to take account  of recent  developm ents in internat ional hum an
rights law. One exam ple of a recent  Convent ion with relevance to EC law is the Convent ion
for the Protect ion of Hum an Rights and Dignity of the Hum an Being with regard to the
Applicat ion of Biology and Medicine .

2 .3  Enforcem ent  defects

One disadvantage of the ECJ’s statem ent  of the role of hum an rights in EC law, which is
exacerbated by the incom plete " incorporat ion", is the fact  that  neither the individual nor the
dom est ic j udge, sit t ing as an EC court , can with any degree of certainty ident ify the
fundam ental hum an rights protected by EC law. At  least  ostensibly, this is the problem  that
the init iat ive of the Cologne European Council and the Convent ion is seeking to address.

I t  is for  this reason that  Liberty would welcom e it  if the Charter:
e)  ident ified and enshrined the correct  approach as adopted by the ECJ to the bases of
hum an rights protect ion in EC law as the approach underlying the Charter and it s future
applicat ion and developm ent ;  and
f)  ident ified and listed those r ights already recognised and protected in the case- law of the
ECJ, thereby increasing the legal certainty of the individual and the dom est ic courts when
confronted with issues of EC law and/ or act ions of EC inst itut ions.



2 .4  EC

A further ( recent )  reduct ion in ( j udicial)  protect ion from  potent ial violat ions of fundam ental
r ights further underlines the need for a Charter which will provide a hum an rights "safet y
net "  within the areas of com petence of the EC (and EU)  and irrespect ive of art ificial
lim itat ions on jurisdict ion im posed either in the Treat ies or in secondary legislat ion. Two
prim e exam ples are:
g)  Art icle 68(2)  (ex-Art icle 73p) :
" I n any event ,  the Court  of Just ice shall not  have jurisdict ion to rule on any m easure or
decision taken pursuant  to Art icle 62(1)  [ abolit ion of cont rols on internal borders]  relat ing to
the m aintenance of law and order and the safeguarding of internal security."

and
Art icle 2(1)  of the Schengen Protocol:
" I n any event ,  the Court  of Just ice shall have no jurisdict ion on m easures or decisions
relat ing to the m aintenance of law and order and the safeguarding of internal security."

I nevitably, m easures and decisions taken in relat ion to internal security and the
m aintenance of law and order carry with them  significant  hum an right  im plicat ions (as can
already be seen, e.g. in the context  of the Schengen I nform at ion System , Europol and
Eurodac) . and
h)  Art icle 3(2)  of Direct ive 95/ 46/ EC expressly exem pts from  its applicat ion:
"… the processing of personal data:
-  in the course of an act ivit y which falls outside the scope of Com m unity law, such as those
provided for by Tit les V and VI  of the Treaty on European Union and in any case to
processing operat ions concerning public security, defence, State security ( including the
econom ic well-being of the State when the processing operat ion relates to State security
m at ters)  and the act ivit ies of the State in areas of crim inal law"

By this m echanism  the first  EC legislat ion prim arily concerned with the protect ion of
fundam ental r ights (and in part icular the r ight  to respect  for private life under Art icle 8
ECHR)  exem pted from  its applicat ion som e of the m ost  hum an rights " intensive" areas of
applicat ion. The m ost  notable anom aly of this exam ple in term s of hum an rights protect ion
is that  m ost  of the Mem ber States have not  t ranslated this caveat  into the dom est ic
im plem ent ing statute . I n the EC context  this is of significance e.g. in relat ion to the
exchanges of data between the custom s authorit ies of various Mem ber States inter alia
under the Custom s Inform at ion System  . However, it  is proving even m ore significant  in the
context  of EU act ivit ies, such as the Schengen Inform at ion System .

2 .5  EU

Far m ore significant , however, is the lack of (any)  enforceable hum an rights protect ion in
the context  of the inter-governm ental co-operat ion between the Mem ber States, be it  in the
fram ework of the Second and Third Pillar of the European Union or otherwise.
This lim itat ion is current ly expressly provided for in Art icle 46(d)  (ex Art icle L)  of the TEU
which provides that  the ECJ shall have jurisdict ion over:
"Art icle 6(2)  with regard to act ion of the inst itut ions, insofar as the Court  has jurisdict ion
under the Treat ies establishing the European Com m unit ies and under this Treaty."
The ECJ has so far only once exercised this j urisdict ion:  Case C-17/ 98 Em esa Sugar (Free
Zone)  NV v Aruba, Order of 4 February 2000, and only in the context  of EC law. I n that
case, the ECJ reviewed its own procedures concerning Advocate General's opinions and
closure of oral proceedings against  the backdrop of the case- law of the European Court  of
Hum an Rights. The ECJ dist inguished the ECHR jurisprudence and gave it self a clean bill of
health. This seem s to be one of the m ost  obvious exam ples where access to the European
Court  of Hum an Rights, as final arbiter of the interpretat ion and applicat ion of the ECHR,
would be highly desirable. To have such access would effect ively prevent  two parallel bodies
of case- law on the m eaning of the ECHR to arise within Europe.



The ECJ’s j urisdict ion within the context  of the TEU is lim ited to
i)  under Tit le VI  ,  the power to
i)  give prelim inary rulings on the validity or interpretat ion of fram ework decisions, the
interpretat ion of convent ions and the validity and interpretat ion of im plem ent ing m easures,
if the Mem ber State in quest ion has m ade the required declarat ion ;  and
ii)  to review the legalit y of fram ework decisions and decisions in act ions brought  by Mem ber
States or the Com m ission.
Both these jurisdict ions are, however, subject  to the caveat  that
"The Court  of Just ice shall have no jurisdict ion to review the validity or proport ionalit y of
operat ions carried out  by the police or other law enforcem ent  services of a Mem ber State or
the exercise of the responsibilit y incum bent  upon Mem ber States with regard to the
m aintenance of law and order and the safeguarding of internal security."
j )  under Tit le VI I , the power to review the operat ion of the provisions authorising som e
Mem ber States to establish closer co-operat ion .
I n principle, only the prelim inary reference procedure ( if available)  provides any possibilit y
for  the individual to seek clarificat ion of his fundam ental r ights within the European Union
from  the ECJ and this only in the context  of Tit le VI .

However, som e of the act ivit ies undertaken under the TEU are part icularly hum an right
intensive. This leads to two part icular problem  areas:
k)  where the EU inst itut ions them selves m ay be in violat ion of an individuals fundam ental
r ights;  and
l)  where the operat ion of EU st ructures m eans that  one Mem ber State acts upon
(unchecked)  inform at ion from  another Mem ber State where the Mem ber State or person
responsible is difficult  or im possible to m ake out .

An exam ple of the lat ter scenario can be found (alm ost  daily)  in the operat ion of the
Schengen Inform at ion System  ( "SIS")  as applied in the im migrat ion context . As the
Com m it tee will be aware, the rules relat ing to the Schengen Inform at ion System  "defaulted"
into the Third Pillar as the Mem ber States could not  agree on a legal base . To provide a
concrete exam ple:  Mr X seeks to enter the Netherlands from  the UK ( in exercise of his free
m ovem ent  r ights) . He is refused ent ry by the Dutch authorit ies on the basis of an ent ry into
the SIS by the Germ an authorit ies. Under the Schengen Agreem ent , the Dutch authorit ies
are not  em powered to check the accuracy of the data entered by the Germ ans;
furtherm ore, the SIRENE bureau in Germ any that  entered the data on the SIS is also not
responsible for  the accuracy of the data unless dom est ic law provides otherwise. As a
m at ter of dom est ic law in Germ any, the individual officer who entered the data dom est ically
(who in the im migrat ion context  is based within the borough or county authority)  is
responsible and only (s)he is able to correct  any data entered. As a m at ter of fact , the
individual, unable to enter cont inental Europe, is without  any effect ive rem edy to seek to
enforce his r ight  of free m ovem ent , which m ay carry with it  his r ight  to respect  for fam ily
life, and his r ight  to respect  for private life ( in the context  of data protect ion, the r ight  to
have incorrect  data corrected and/ or deleted)  etc.. The consequences of this are even m ore
significant  (potent ially involving Art icle 3 ECHR (prohibit ion of torture)  issues)  where the
inform at ion entered into the SIS leads to (autom at ic)  expulsion of the individual from  the
Schengen terr itory.

The Joint  Supervisory Authority of the SIS has no powers to intervene and nor will the EC
Data Protect ion Supervisor have such powers, due to the lim itat ions im posed by Direct ive
95/ 46. This is part icularly concerning where it  appears that  because of the division of labour
between the dom est ic agencies providing the data ( im migrat ion)  and those input t ing them
on the SIS (police)  neither seem s to pay any at tent ion to the accuracy and/ or qualit y of the
data entered .
A further exam ple of the concerns arising in the context  of the TEU is the operat ion of the
Dublin Convent ion "determ ining the State responsible for exam ining applicat ions for  asylum
lodged in one of the m em ber states of the European Com m unit ies" (em phasis added) . I n
about  1997, there were report s of an increasing uneasiness am ongst  Mem ber States as to
the applicabilit y of the Dublin Convent ion to those who withdrew their asylum  applicat ion



and claim ed "subsidiary"  protect ion instead, e.g. under Art icles 3 ECHR and/ or UN
Convent ion against  Torture. The UK Presidency is reported to have asserted that  the Dublin
Convent ion cont inues to apply . I n light  of the very different  state pract ice as to the extent
of Art icle 3 protect ion, which according to the European Court  of Hum an Rights is absolute,
this assert ion could have had far  reaching consequences. However, there was no m eans of
get t ing either an authoritat ive ruling from  the ECJ on the issue nor could the individual
returned challenge this interpretat ion of the applicat ion of the Dublin Convent ion in any
Com m unity courts .
2 .6  Standing

However, Art icle 46(d)  TEU not  only im poses significant  lim its on the jurisdict ion of the ECJ.
Where it  does confer j urisdict ion it  lim its the causes of act ions to those already in existence:
e.g. Art icle 230 (ex-Art icle 173)  EC Treaty, which lim its the r ights access to the ECJ for
natural or legal persons to those to whom  the decision is addressed or to those to whom  it
is of "direct  and individual concern" . The definit ion given to this requirem ent  is far m ore
rest r ict ive even than the "vict im " requirem ent  im posed by Art icle 34 ECHR and sect ion
7(1) (b)  and 7(7)  of the Hum an Rights Act  1998 .
This deficit  was recognised by the ECJ itself. I n it s report  dated May 1995 "On certain
aspects of the Applicat ion of the Treaty on European Union", the ECJ quest ioned whether
the Art icle 173 EC Treaty criteria were "sufficient  to guarantee for  them  effect ive judicial
protect ion against  possible infr ingem ents of their fundam ental r ights arising from  the
legislat ive act ivit y of the inst itut ions."  . I n the context  of the Charter the "vict im " test  laid
down by the ECHR m ust  surely be the m inim um  standard for access to the ECJ;  any m ore
rest r ict ive test  is likely to fall foul of the ECHR in it self.
Enforcem ent  of fundam ental hum an rights in the EU/ EC context  and effect ive m onitoring of
com pliance with any Charter are therefore of fundam ental im portance to the achievem ent  of
the aim s set  out  above.
In the context  of m onitoring com pliance, Liberty would advocate the creat ion of an
independent  Hum an Rights m onitoring cent re along the line of the European Monitoring
Cent re on Racism  and Xenophobia in Vienna. As one of the aspects of enhanced
enforcem ent  m echanism s it  m ay be considered that  such a body could or should be able to
bring " test "  cases to the ECJ. The creat ion of such a body seem s to have som e support
am ongst  the Mem ber States:  paragraph 46 of the Conclusions of the Cologne European
Council stated that , following the Presidency’s interim  report  on hum an rights, it  concluded
to consider " the advisabilit y of set t ing up a Union agency for hum an rights and dem ocracy".
Liberty is of the view that  this issue is inext r icably linked with the draft ing of the Charter.  I t
could provide the plat form  for the creat ion of an independent  agency m onitoring com pliance
with the Charter by the European Union inst itut ions.
2 .7  Subsidiarity

The Com m it tee expressly asked what  role the principle of subsidiarit y should play in this
process. As set  out  above, the prim ary aim  of the Charter should be to ensure that
individuals within the jurisdict ion of the European Union should be no less protected against
potent ial violat ions of their fundam ental r ights com m it ted by the inst itut ions of the
European Union or in execut ion of a European Union inst rum ent  than they are, under
nat ional law, against  potent ial violat ions of their fundam ental r ights by nat ional authorit ies.
I t  is therefore not  advocated to grant  the EU new legislat ive com petence in the whole field
of fundam ental r ights.
For the reasons set  out  above, Liberty is of the view that  the adopt ion of an EU Charter is a
clear expression of the principle of subsidiarit y in act ion. The Protocol on the Applicat ion of
the Principles of Subsidiarit y and Proport ionalit y expressly states the criteria to be:
" the obj ect ives of the proposed act ion cannot  be sufficient ly achieved by Mem ber States’
act ion in the fram ework of the nat ional const itut ional system  and can therefore be bet ter
achieved by act ion on the part  of the Com m unity."

EC/ EU act ion is part icularly appropriate where the potent ial violat ions of fundam ental r ights
are such that  the Mem ber State who m ay prim a facie be responsible, is alm ost  by definit ion
not  able (at  least  unilaterally)  to rem edy the situat ion. The m ost  recent  exam ple of such a



situat ion arising in the EU context  are the two decisions of the French Conseil d’Etat  of 9
June 1999 in which that  court  held the Germ an authorit ies to have erred in law by including
the applicants in the Schengen Inform at ion System . This leaves any applicant  in the highly
undesirable state of having convinced the courts of one Mem ber State that  their ent ry in the
SIS is incorrect  but  without  any m eans of enforcing such a judgm ent  against  the Mem ber
State who entered the data on the SIS nor against  any other Mem ber State. I n light  of the
intent ion to create an area within which there is free m ovem ent  of persons the legal
uncertainty that  arises out  of this situat ion can only be a m ajor obstacle to such freedom  of
m ovem ent :  the individual would have to "hope" that  the other Mem ber States shared the
French interpretat ion of the Schengen Agreem ent  and not  the Germ an interpretat ion. This
highly unsat isfactory state of affairs can only be fully rem edied by giving the ECJ jurisdict ion
over such m at ters and in part icular the issue of observance of fundam ental r ights.
2 .8  ECHR

The defects set  out  above are also not  adequately rem edied by access to the European
Court  of Hum an Rights. Though there has been som e developm ent  in relat ion to the
adm issibilit y of com plaints involving EC law, these have been confined to issues where the
Mem ber State, in im plem ent ing it s obligat ions under EC law, has not  com plied with it s
obligat ions under the ECHR:  the latest  decision of the Court  Mat thews v United Kingdom  is a
case in point . Though it  has been read as suggest ing that  the European Court  of Hum an
Rights would be willing to review all Com m unity acts, this is far from  certain. I t  has been
pointed out  that :
m )  the European Court  of Hum an Rights it self dist inguished this case on the basis that  the
inst rum ents which led to UK to take the course of act ion it  took were " freely entered into by
the United Kingdom " with one of them  not  being subject  to the ECJ’s j urisdict ion on the
basis that  it  was a t reaty (not  the case with the m ajorit y of EC/ EU inst rum ents especially if
adopted under qualified m ajorit y vot ing) ;  and
n)  it  has been suggested that  the case can be further dist inguished on the basis that  EC law
did not  require the UK to take the course it  took but  rather left  it  to the UK to define the
extent  of it s terr itory for the purposes of European Parliam entary elect ions . The applicat ion
in T.I . v United Kingdom  and Applicat ion No. 51717/ 99 Guérin Autom obiles v The 15
Mem ber States of the European Com m unity , m ay well lead to som e clarificat ion of this
issue.
Unless the Court  of Hum an Rights departs from  its (and the Com m ission's)  earlier case- law,
however, it  seem s unlikely that  an applicat ion directed against  a EC or EU m easure ( in
part icular where it  does not  take the form  of a Treaty am endm ent )  would be adm issible in
the European Court  of Hum an Rights. By way of an exam ple, the Com m it tee is referred to
App 21090/ 92 Heinz v. The Cont ract ing States Party To The European Patent  Convent ion
Insofar As They Are High Cont ract ing Part ies To The European Convent ion On Hum an
Rights, i.e. Aust r ia ;  Belgium  ;  Denm ark ;  France ;  Germ any ;  Greece ;  I reland ;  I taly ;
Liechtenstein ;  Luxem bourg ;  Netherlands ;  Norway ;  Portugal ;  Spain ;  Sweden ;
Switzerland ;  The United Kingdom . The Com m ission declared this applicat ion inadmissible
on 10 January 1994 and, in doing so, expressly relied on it s decision in M & Co v Germ any ,
where it  had held that  an applicat ion against  the enforcem ent  of a fine im posed by the EC
Com m ission for breach of Art icle 81 (ex Art icle 85)  EC Treaty was inadm issible.
The uncertainty about  the extent  of ECHR supervision of EC/ EU m easures m akes it  highly
desirable, as part  of the Charter process, t o open the way to the accession of the EC/ EU to
the ECHR. This is in line with Liberty's long-standing posit ion and is also advocated inter alia
by the Parliam entary Assem bly to the Council of Europe and Judge Marc Fischbach of the
European Court  of Hum an Rights and Deputy Secretary General of the Council of Europe,
Hans Christ ian Krüger,  official observers of the Council of Europe to the Convent ion process
. The t im ing of this process, i.e.  to coincide with the conclusion of the I GC, m akes it
part icularly appropriate to consider accession now, as the Treat ies are to be am ended in any
event  in order to accom m odate enlargem ent .
3  The status of the Charter
For the reasons set  out  above, Liberty is of the view that  any Charter adopted by the
inst itut ions at  the end of the year should, as soon as possible, be given binding legal force,
preferably by incorporat ion into the EC and EU Treat ies. Any such Charter should,



furtherm ore, be subject  to the enforcem ent  and m onitoring m echanism s set  out  at
paragraphs 26 to 29 above. However, of part icular im portance is the supervisory jurisdict ion
of the ECJ both by m eans of prelim inary rulings and (enhanced)  direct  act ions.
In relat ion to the relat ionship between the ECJ and the European Court  of Hum an Rights,
Liberty m aintains the posit ion it  took in 1992 , supported by the EC Com m ission, that
"… the relat ionship of the two courts would be no different  to that  between a nat ional court
of final appeal and the European Court  of Hum an Rights."
The ECJ's recent  decision in Case C-17/ 98 Em esa Sugar (Free Zone)  NV v Aruba , if it  cam e
before the European Court  of Hum an Rights, would be no different  t o the posit ion of the
Germ an Bundesverfassungsgericht  in Pam m el v Germ any , where the European Court  of
Hum an Rights found that  the proceedings before the Bundesverfassungsgericht  did not
com ply with the requirem ents of Art icle 6(1)  in respect  of a hearing within a reasonable
t im e.
4  The scope of the Charter

The universalit y of hum an rights as expressed inter alia in Art icle 1 ECHR or Art icle 2(1)
ICCPR requires that  the r ights laid down in the Charter and developed thereunder m ust  be
secured to "everyone within their j urisdict ion" and, as a m at ter of principle, should not  be
lim ited to cit izens of the Union. Though Liberty recognises that , t radit ionally, certain r ights
(such as the r ight  to vote and/ or stand in elect ions)  has been reserved to own nat ionals,
any such lim itat ions should be kept  to the absolute m inim um  and any such rest r ict ion
should be subject  t o sufficient  safeguards against  abuse. I t  is highly desirable and in the
interest  of the integrat ion of long- term  residents that  any such lim itat ions should not
exclude long- term  residents after e.g. a period of five years lawful residence in the EU.
For the reasons set  out  above, it  is crucial to the success of the Charter that  it  applies to all
three pillars. Anything less would m ake the Charter no m ore than a restatem ent  of exist ing
law with likely negat ive consequences in
o)  Rest r ict ing the ECJ's otherwise generous approach as to the basis of it s hum an rights
supervisory jurisdict ion;  and
p)  By failing to bring the r ights closer to the individual (as envisaged by the Cologne Council
Conclusions)  by failing to include som e of the areas of law with the m ost  significant  hum an
rights im plicat ions for the individual.

5  The content  of the Charter

As is clear from  the above subm issions, Liberty is of the view that  any Charter m ust  build on
the ECJ's form ula of fundam ental r ights as a general principle of EC law as developed in
Opinion 2/ 94 and ERT. This form ula ( in full)  being the start ing point  for the Charter it  is
inevitable that
q)  The Charter not  only includes civil and polit ical r ights but  also som e social and econom ic
rights;  and
r)  I n due course, m ore econom ic and social r ights will be recognised by the ECJ in
developing the principles laid down in the Charter.
This approach would also inevitably m ake the Charter a " living inst rum ent "  in the sam e way
that  the ECJ's approach is current ly, while being m ore visible as a guarantee of fundam ental
r ights for the individual and the dom est ic court s having to im plem ent  it  (at  least  in the EC
context ) .
6  Conclusion

I t  is early days yet  in the developm ent  of the EU Charter of Fundam ental Rights but  Liberty
hopes that  the above subm issions assist  the Com m it tee in it s task of providing const ruct ive
input  into both the Convent ion's work and the Governm ent's approach thereto.
Liberty intends to m onitor the developm ents of the EU Charter closely over the next  10
m onths and would be very happy to assist  the Com m it tee further be it  though further
writ ten subm issions or by giving oral evidence.


