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I nt roduct ion Clause 1

You will note from  the Com m ons Hansard, Vol 364, c409 15 March 2000, that  Liberty has
been at tem pt ing to find an alternat ive definit ion of Terrorism  for the Bill,  as we believe that
it  is too wide. All subsequent  powers for the police and court s flow from  this definit ion.

Terrorism  is current ly defined in the Prevent ion of Terrorism  (Tem porary Provision)  Act
1989 s 20:

" terrorism " m eans the use of violence for polit ical ends, and includes any use of violence for
the puroses or put t ing the public or  any sect ion of the public in fear;

Throughout  the second reading, com m it tee stage and again at  report , Charles Clarke the
m inister involved has indicated that  the definit ion in the bill would cover groups such as the
st r iking m iners, those pulling up GM crops or those r iot ing against  the poll tax.

There has been a real problem  in ascertaining what  the governm ent  feels const itutes
’dom est ic terrorism ’ which is included in this bill.  There is also no clear explanat ion WHY
none of the exam ples that  have been cited by a range of MPs would not  be caught  by the
definit ion. The m inister has said that  it  would be up to a judge to m ake decisions on
whether or not  acts fell within the rem it  of the bill or not ,  however, realist ically these
decisions will be taken by police officers in the first  instance. I n com plying with the law, the
court s will consider the definit ion in the bill.  Whilst  the definit ion rem ains as wide as it
current ly stands, Liberty believes that  it s interpretat ion can be read to include m any groups.
We are therefore cont inuing to t ry t o get  the governm ent  to accept  an am endm ent  to the
bill during it  passage in the House of Lords.

The definit ion of Terrorism  from  the Re- insurance (Acts of Terrorism )  Act  1993, was
rej ected as an alternat ive defnit ion during the com m it tee stage in the Com m ons. (See
Com m it tee Hansard, Standing Com m it tee D, Terrorism  Bill.  First  Sit t ing Tuesday 18 January
2000 (m orning)  c7ff.)  There are two m ore alternat ive definit ions below.

The first  definit ion has already been seen by Charles Clarke, the Hom e Office m inister. His
first  response was that  it  did not  cover som e of the areas that  he wanted to cover, however,
our barrister refutes these argum ents ( see Appendix

1) . The am endm ent  was tabled at  report  stage but  not  selected because we were arranging
cross party support  and there were a num ber of alternat ive am endm ents in ahead of ours.

Clause 1 as it  current ly stands..goes beyond the current  definit ion of Terrorism  in the
following ways:

(1)  By the addit ion of religious or ideological causes to that  of "polit ical ends". Even if it  is
accepted that  there should a two t ier system  of crim inal j ust ice this increases the num ber of
people who will be branded as suspects and terrorists considerably.

(2)  By including threats. This is also a further extension. There appears to be no assistance
given in the Bill as to how serious a threat  will need to be to m ake the definit ion apply.
Would threats t o overturn the regim e of Saddam  Hussein m ade by polit icians in the United
Kingdom  be sufficient?

(3)  By including "violence" to property.  The terrorism  provisions in the past  have been
reserved for  the m ost  serious cases. I n part icular where the offences m ight  involve death or
serious injury. To dilute this to involve "violence" to property is wrong. I t  is also surprising
to find no definit ion of this. Usually dam age to property is described in statutes as crim inal
dam age and not  as "violence".
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(4)  By including health or safety. Again this is a further expansion of the definit ion.

The difficulty with this definit ion is that  it  is capable of encom passing act ivit ies which whilst
unlawful cannot  properly be regarded as terrorism , e.g. anim al r ights act ivism  or even in
certain circum stances civil disobedience, e.g. the t ree protesters, anim al export  protesters,
or even som e form s of indust rial act ion.
Sim ply to broaden the definit ion is unnecessary and allows the widened scope to cover acts
which should not  be dealt  with under ant i- terrorist  legislat ion such as environm ental
protests, indust r ial act ion or anim al r ights act ivism . The suggested definit ion is vague and
could cover a whole range of incidents. However if there is any just ificat ion for special
powers such powers should only apply where the crim inal act ivit y threatens the foundat ions
of the dem ocrat ic state and any definit ion should rest r ict  the addit ional powers to such
circum stances.

The Governm ent  now proposes to extend this except ional legislat ion to cover dom est ic
’terrorism ’ and therefore there is a need to m ake assessm ent  of current  threat , and to
com pare the evidence of the threat  of t errorism  which does exist  with other threats t o public
security such as death from  car accidents or dom est ic m urders. Liberty repeats what  it  said
in it s 1996 subm ission:

"To exam ine the threat  of terrorism  in isolat ion distorts the case for ext raordinary legislat ion
and leads to the further erosion of people’s civil libert ies."

The Governm ent  has stated ( in paragraph 3.6 of it s consultat ion docum ent )  that  since I r ish,
dom est ic and internat ional terrorism  all use the sam e techniques and are driven by the
sam e desire, " it  seem s illogical to draw dist inct ions between these types of crim inal act ivit y
and refuse to allow the police to exercise the powers conferred by the Act  save in relat ion to
I r ish and dom est ic terrorism " .

This ignores the way that  the powers granted by the PTA and the EPA were brought  in. The
circum stances were ext raordinary. Serious and considered analysis should be given to the
current  state of dom est ic terrorism  before the extensive police powers granted by exist ing
ant i- terrorist  legislat ion are extended to dom est ic ’t errorism ’.

Paragraphs 3.8 to 3.10 of the paper m ent ions the following points:

"Scot t ish and Welsh ext rem ist  nat ionalist  groups:  40 incidents in last  5 years;  "but  in recent
years their violent  act ivit ies have considerably dim inished"

Anim al and environm ental r ights act ivists:  High cost  of dam age from  at tacks on abat toirs,
laboratories, breeders, hunts, butchers, chem ists,  doctors, vets, furr iers, restaurants,
superm arkets and other shops."

This evidence is vague and unclear as to what  at tacks stem  from  anim al rights and what
from  act ivists such as road protesters. No argum ent  is put  forward as to why crim inal
dam age and public order offences cannot  adequately deal with such at tacks.

The conclusion in paragraph 3.13 that  new counter- terrorism  legislat ion should be designed
to com bat  serious terrorist  violence of all kinds cannot  be supported. Liberty rem ain of the
view that  the ordinary UK crim inal law is well equipped to deal with acts of dom est ic
’terrorism ’ and further that  no significant  threat  has been dem onst rated as current ly
exist ing.

I t  m ight  be said that  if cont rary to these argum ents a definit ion of terrorism  should be
int roduced that  the definit ion should be linked to the issue of dem ocracy. So that  terrorism
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should be defined as really serious violence which is designed to underm ine the dem ocrat ic
process.

I t  is fundam ental that  hum an rights exist  in a dem ocrat ic context  ( see 4th recital to the
Convent ion on Hum an Rights)  the just ificat ion for any special laws ought  to lie in the
preservat ion of that  dem ocracy. I f special rules are just ifiable at  all they are only j ust ifiable
in so far as they are necessary to underpin dem ocracy.

The word underm ine then becom es im portant  as the key concept . I f the violence is m erely
of a kind which though serious does not  threaten the dem ocrat ic process of the state then it
would not  be within the definit ion and there could be no just ificat ion for any of the
consequent ial special powers.

Proposals for Redefinit ion

I nt roduct ion

1. The definit ion in Clause 1 of the Terrorism  Bill is current ly in the following term s:
(1)  I n this Act  " t errorism " m eans the use or threat , for the purpose of advancing a polit ical,
religious or ideological cause, of act ion which-

(a)  involves serious violence against  any person or propert y,
(b)  endangers the life of any person, or
(c)  creates a serious r isk to the health or safety of the public or  a sect ion of the public."

2. There are a num ber of obj ect ions which can be m ade. The m ost  fundam ental relates to
the width of the provision. I t  potent ially labels as a terrorist  any person with any polit ical
belief where serious violence against  property is established. This takes the definit ion of
terrorism  far beyond what  has been previously covered by the term .

3. I t  is worth em phasising why the width of the provision is such a content ious issue and of
pract ical im port . The obvious point  relates to potent ially unjust ified prosecut ions for  acts
which will now be labelled as terrorist  when they would previously have been dealt  with
under the ordinary crim inal law.

4. The m ore subt le aspect  is in respect  of police powers. The scope of the powers are of
course dependant  on the definit ion of the word terrorism . The wider the definit ion, the
greater the powers. Whilst  it  could be argued that  there is protect ion against  unjust
prosecut ions by the involvem ent  of senior lawyers and the At torney-General, sim ilar
safeguards to not  apply to the police. They will be authorised to arrest ,  search and detain to
a m uch greater extent  where there is a suspicion that  a person has taken part  in act ivit ies
which would ordinarily be dealt  with under the convent ional crim inal law.

The Governm ent  Posit ion

5. This is set  out  in the com m ents of Charles Clarke in the com m it tee stage, where he said,
responding to the am endm ent  proposed by Sim on Hughes ( the defnit ion from  the
Reinsurance (Acts of Terrorism )  Act  1993:

"The definit ion of t errorism  in the Bill should go wider than ant i-Governm ent  act ivit y , for  the
sake of dict ionary definit ions, Lord Lloyd’s reasons as have been set  out  and those out lined
by the hon. Mem ber for Ferm anagh and South Tyrone when he talked about  state terrorist
Governm ents. Focusing purely on Governm ents would be a false course of act ion. The
fundam ental thrust  of what  we should be t rying to achieve is a definit ion of t errorism  as an
at tem pt  to underm ine dem ocrat ic processes by the use of violence.
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The definit ion should deal with circum stances in which a terrorist  group decides to target  a
polit ical party and certain Mem bers of Parliam ent  because they are m em bers of that  party,
even though such act ion is not  aim ed at  overthrowing or influencing the Governm ent . I  am
not  talking now about  the part icular circum stances in I reland, but  such a definit ion should
encom pass act ion against ,  say, the Liberal Dem ocrats, m em bers of the Cam paign party or
supporters of the pound if they becam e targets of a group. The am endm ent  should be
rej ected because it  rest r icts the definit ion too narrowly to acts directed against  a
Governm ent .

That  is not  t o say that  m em bers of the Com m it tee have not  raised im portant  and difficult
quest ions. I  concede that  it  is difficult  to find the r ight  definit ion, which is why I  said on the
Floor of the House and I  say again now that , if a bet ter  form  of words can be found, we are
willing to consider it . So far, however, we have not  found one nor do I  think that  the
am endm ent  fit s the bill."

6. So, insofar as the Governm ent  is concerned, and to paraphrase, the aim  is to achieve a
definit ion which covers acts that  underm ine the dem ocrat ic process through violence.
However, in som e ways, such guidance is unhelpful. What  const itutes " the dem ocrat ic
process"? What  level of violence will suffice? Furtherm ore, the com m ent  that  the definit ion
should cover the situat ion where
"a terrorist  group decides to target  a polit ical party and certain Mem bers of Parliam ent
because they are m em bers of that  party, even though such act ion is not  aim ed at
overthrowing or influencing the Governm ent "
begs the quest ion of how a terrorist  group is to be defined.

Other Jurisdict ions

7. Art icle 50 of the Northern Territory of Aust ralia Crim inal Code Act  is in the following
term s:

"act  of t errorism " m eans the use or threatened use of violence -

(a)  to procure or at tem pt  t o procure -
( i)  the alterat ion of;
( ii)  the cessat ion of;  or
( iii)  the doing of,
any m at ter or thing established by a law of, or within the com petence or power of, a legally
const ituted governm ent  or other polit ical body (whether or not  legally const ituted)  in the
Territory, the Com m onwealth or any other place;

(b)  for  the purpose of put t ing the public or a sect ion of the public in fear;  or

(c)  for the purpose of prevent ing or dissuading the public or a sect ion of the public from
carrying out , either generally or  at  a part icular place, an act ivit y it  is ent it led to carry out ;

"organisat ion" m eans an associat ion, society or confederacy;
"unlawful organisat ion" m eans an organisat ion that  uses, threatens to use or advocates the
use of unlawful violence in the Territory to achieve it s ends;
"violence" m eans violence of a kind that  causes, or  is likely to cause, the death of,  or
grievous harm  to, a person.

8. Sect ion 2331 of Tit le 18 of the US Crim inal Code, defines ’’internat ional terrorism ’’ as
m eaning act ivit ies which
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a)  involve violent  acts or acts dangerous to hum an life that  are a violat ion of the crim inal
laws of the United States or of any State, or that  would be a crim inal violat ion if com m it ted
within the jurisdict ion of the United States or of any State;

b)  appear to be intended -
i)  to int im idate or coerce a civilian populat ion;
ii)  to influence the policy of a governm ent  by int im idat ion or coercion;  or
iii)  to affect  the conduct  of a governm ent  by assassinat ion or kidnapping;  and

c)  occur prim arily outside the terr itorial j urisdict ion of the United States, or t ranscend
nat ional boundaries in term s of the m eans by which they are accom plished, the persons
they appear intended to int im idate or coerce, or the locale in which their perpet rators
operate or seek asylum .

9. I t  is im portant  to see how these definit ions are lim ited. They do not  cover m at ters which
are within the am bit  of the ordinary crim inal law, such as crim inal dam age, but  are aim ed at
the underm ining of dem ocrat ic inst itut ions or the public by violence. Of course, they are
laws in other j urisdict ions, and it  can be argued that  the form ulat ions of terrorist  legislat ion
serves different  needs in different  count ries. Nevertheless, it  is difficult  to see why there
should be any significant  difference on this issue between, for  exam ple, Aust ralia and the
United Kingdom .

The Relevance of Europe

10. Crim inal j ust ice is one of the areas where the European Union has m oved towards
greater and greater co-operat ion. I t  is therefore inst ruct ive to look at  how the Council of
Europe, which includes all m em bers of the European Union, has dealt  with the threat  posed
by terrorism .

11. The European Convent ion on the Suppression of Terrorism  is a Treaty assented to on
27th January 1977. Broadly speaking, it  indicates that , for the purposes of ext radit ion,
certain offences which are viewed as terrorist  shall not  be defined as polit ical. These fall into
six categories:

a)  Offences involving hij acking of aircraft ;
b)  a serious offence involving an at tack against  the life, physical integrity or liberty of
internat ionally protected persons, including diplom at ic agents;
c)  an offence involving kidnapping, the taking of a hostage or serious unlawful detent ion;
d)  an offence involving the use of a bom b, grenade, rocket , autom at ic firearm  or let ter or
parcel bom b if this use endangers persons;
e)  a serious offence involving other act s of violence against  the life, physical integrity or
liberty of a person;
f)  acts against  property which create a collect ive danger for persons.

12. Two com m ents can be m ade. First , it  is perhaps surprising that  som e of the m at ters
which m ay be considered terrorist  in this Treaty cover offences which would not  be regarded
as such in dom est ic law. For exam ple, it  seem s that  a st raight forward false im prisonm ent
would com e within the scope of the Treaty. However, this becom es less puzzling when it  is
realised that  the Treaty is intended to apply a large num ber of cont ract ing states who would
be expected to keep the dom est ic definit ion of terrorism  within reasonable bounds.

13. Of m ore interest  is the fact  that  nowhere is violence against  property const ructed as a
terrorist  offence, unless it  involves danger to people. This is significant , since it  would seem
to indicate that  the cont ract ing states of the Council of Europe, including the United
Kingdom , regard violence against  property sim pliciter as a non- terrorist  offence.
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Conclusions

14. Although not  st raight forward, it  seem s possible to const ruct  a workable definit ion of
terrorism  which fulfils the governm ent ’s aim  of covering act ion which at tem pts to underm ine
dem ocrat ic processes by the use of violence. The following definit ions are accordingly
proposed.

(1)  I n this act  ’t errorism ’ m eans the use or threat  of serious violence to procure or at t em pt
to procure the alterat ion, cessat ion or doing of any m at ter or thing established by a law of,
or within the com petence or power of, a legally const ituted governm ent  or other polit ical
body (whether or not  legally const ituted)  in the United Kingdom  or any other place;  either
(a)  for  the purpose of put t ing the public or a sect ion of the public in fear;  or
(b)  for  the purpose of prevent ing or dissuading the public or a sect ion of the public from
carrying out , either generally or  at  a part icular place, an act ivit y it  is ent it led to carry out .
"violence" m eans violence of a kind that  endangers the life of any person, or creates a
serious r isk to the safety of the public or a sect ion of the public."

15. This definit ion is based on the Aust ralian Crim inal Code discussed above. I t  is covers the
dest ruct ion of property where this is carried out  with the aim  of bringing down the
dem ocrat ic process. I t  would protect  the type of people which the governm ent  has indicated
should be covered by the definit ion and would enable the prosecut ing authorit ies to bring
appropriately serious charges against  those who disrupt , for exam ple, the act ivit ies of
pressure groups or sm aller polit ical part ies who are lawfully and peaceably dem onst rat ing.
I t  further has the advantage of dealing with internat ional terrorism  in a principled fashion by
put t ing the burden on the prosecut ion to firm ly establish that  the act ivit y being carried out
had the effect  of put t ing the public in fear. (See appendix 1)

(1)  I n this Act  " t errorism " m eans the use or threat , for the purpose of advancing a polit ical,
religious or ideological cause, of act ion which involves serious violence against  any person
or property, and either
(a)  endangers the life of any person, or
(c)  creates a serious r isk to the health or safety of the public or  a sect ion of the public."

16. This definit ion works by way of a m inor change to the current  definit ion. I t  m akes it
apparent  that  the serious violence has to either endanger the life of any person or cause
serious r isk to health and safet y. Previously, serious violence to property would suffice. This
is consistent  with Charles Clarke’s com m ent  that :
"The threshold of the definit ion -  not  it s breadth -  is higher than was previously the case.
The tests applied in the Bill involve "serious violence" , endangering " the life of any person."
The test  is not  "any use of violence" . Acts that  int im idate the public but  for which no
qualifying m ot ivat ion can be dem onst rated are no longer caught  by the Bill.

Am endm ents on Clauses 11,12 and 19 are below, Appendix 2 is a QC’s opinion on these
clauses.

·  Clause 1 2 , Page 7 , leave out  lines 5 - 1 0

Purpose of Am endm ent :

This clause has been taken from  both sect ion 2(1) (c) ( i- iii)  of the Prevent ion of Terrorism
(Tem porary Provisions)  Act  1989 ( "PTA")  and sect ion 30(1) (d) ( i- iii)  of the Northern I reland
(Em ergency Provisions)  Act  1996 ( "EPA") .

The proposed am endm ent  would prevent  it  being an offence to arrange a m eet ing in which
a person knows that  people associated with a proscribed organisat ion m ay take part  or the
purpose of which is to encourage support  for  the organisat ion. Without  such an am endm ent ,
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num erous persons such as a caretaker of a hall who part icipated in the set t ing up of a
m eet ing, for exam ple, would be guilt y of an offence. Sim ilarly, a person set t ing up a
m eet ing for  the purposes of negot iat ion with a proscribed organisat ion would be guilt y of an
offence. As Clause 11(1)  m akes it  an offence to invite support  for a proscribed organisat ion,
and Clause 10 m akes it  an offence to be involved with a proscribed organisat ion, there are
already sufficient  safeguards in the Bill without  this addit ional clause.

_____________________________________________________________________

·  Clause 1 2 , Page 7 , leave out  all from  "or"  in line 8  to end of line 1 0

Purpose of Am endm ent :

This clause has been taken from  both sect ion 2(1) (c) ( i- iii)  of the PTA, and sect ion
30(1) (d) ( iii)  of the EPA.

In addit ion to the above reasons, it  should not  be an offence in part icular to be involved in
the arrangem ents for a m eet ing where som eone who professes to be from  a proscribed
organisat ion is speaking. Unlike lines 16-19, in this situat ion, a m eet ing at  which a person
from  a proscribed organisat ion is speaking m ay not  necessarily be held to gain support  for
the organisat ion or to further the act ivit ies of the proscribed organisat ion. Persons speaking
at  the m eet ing m ay be speaking out  against  the proscribed organisat ion, or m ay be
negot iat ing with the proscribed organisat ion. To crim inalise the arrangem ents for  such a
m eet ing is unfounded.

The difficulty is that  the person arranging/ m anaging the m eet ing, m ay not  be fully certain of
the purpose of the m eet ing and what  would take place in it . There is therefore a difficulty
with this ent ire clause. There are already offences of invit ing support  for a proscribed
organisat ion and involvem ent  with a proscribed organisat ion. I f the person arranging the
m eet ing had intent ion to invite support  for  the organisat ion or further it s interests, the
person would already be guilt y of one of the above offences. This clause is therefore
problem at ic and unnecessary.

·  Clause 1 2 , Page 7 , leave out  all after "act ivit ies"  in line 1 3  to end of line 1 5

Purpose of Am endm ent :

This clause has been taken from  sect ion 30(1) (d) ( iii)  of the EPA. Clause 11(3) (a)  of the Bill
m akes it  a crim inal offence for  a person to encourage support  for a proscribed organisat ion
by speaking at  a m eet ing (an offence punishable by a m axim um  of six m onths
im prisonm ent ) . However, lines 25 and 26 of the Bill also m ake it  a crim inal offence
(punishable by a m axim um  of six m onths im prisonm ent )  to speak at  a m eet ing on the sam e
plat form  as som eone speaking from  a proscribed organisat ion. This clause has two negat ive
effect s:

1. The clause m eans that  som eone would be com m it t ing a crim inal offence by speaking at  a
m eet ing where som eone from  a proscribed organisat ion was speaking, even if the person
who would be com m it t ing the offence was speaking against  the organisat ion. The clause
should recognise the significant  difference between:

a)  encouraging support  for  a proscribed organisat ion;  and
b)  m erely speaking at  the sam e m eet ing as som eone from  a proscribed organisat ion.
Lines 25 and 26 are unnecessary as Clause 11(3)  of the Bill already provides sufficient
protect ion against  persons speaking in support  of a proscribed organisat ion.
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2. Furtherm ore, the definit ion of a m eet ing is " three or m ore persons, whether or not  the
public are adm it ted."  This clause would therefore encom pass inform al gatherings,
discussions in pubs, and inform al/ secret  at t em pted negot iat ions between m em bers of the
governm ent  and m em bers of proscribed organisat ions. This Clause would also m ean that
journalists invest igat ing terrorist  act ivit ies or m em bers of the clergy undertaking
negot iat ions would be com m it t ing an offence. I n m aking it  an offence to speak at  a
"m eet ing" where som eone from  a proscribed organisat ion is speaking, this clause seriously
hinders the possibilit y of debate and negot iat ion with proscribed organisat ions.

_____________________________________________________________________

· Clause 1 2 , Page 7 , leave out  lines 1 9  and 2 0

Purpose of Am endm ent :

This clause has been taken from  both sect ion 2(2) (a)  of the PTA, and sect ion 30(1)  of the
EPA.

Arranging m eet ings for, or  associat ing with m em bers of, a proscribed organisat ion should
not  be an offence in it self as discussed above with regard to lines 20-21. I n any event , it
should not  be an indictable offence subject  t o a m axim um  ten-year prison sentence. A ten-
year m axim um  sentence is wholly disproport ionate to the offence, which could be
com m it ted with no intent ion whatsoever to further the interests of a proscribed organisat ion
or t o gain support  for it .  The offence could be com m it ted with the purpose of crit icism  of the
organisat ion or negot iat ion with the organisat ion. Actual crim inal act ivit ies of m em bers of
proscribed organisat ions can be adequately dealt  with under the law. I t  is unnecessary to
m ake it  an offence, and disproport ionate to punish so severely, those who arrange m eet ings
for or associate with m em bers of proscribed organisat ions without  any intent  to support  or
further the interests of the proscribed organisat ion.
Clause 19, Page 9, line 18 leave out  " to prove" and insert  " if"
Clause 19 Page 9 line 24 leave out  " for him  to prove that "  and insert  " if"
These are two exam ples in this bill of the reversal of the burden of proof.  Please see
appendix 2, Qcs opinion for im plicat ions.

Clause 1 9 , Page 9 , line  3 9  at  end add-

"(5A)  Subsect ion (2)  does not  require disclosure by a person who holds journalist  m aterial
in confidence and which consists of-
docum ents;  or
records other than docum ents.

(5B)  A person holds journalist ic m aterial in confidence for the purposes of Subsect ion (5A)  if
-
he holds it  subject  to an undertaking, rest r ict ion or obligat ion;  and it  has been cont inuously
held (by one or m ore persons)  subject  t o such an undertaking, rest r ict ion or obligat ion since
it  was first  acquired or created for the purposes of j ournalism ."

Purpose of the am endm ent

This am endm ent  is a direct  lift  from  the provisions in PACE which are used to protect
journalist ic integrity and sources. I nvest igat ive journalism  will be at  r isk under the current
proposals, the im plicat ions of the provisions in the bill are that  j ournalists who are
invest igat ing areas which m ay involve terrorists or suspected terrorists will be com m it t ing a
crim inal offence.
Am endm ent  on Clause 33
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Clause 3 3 , page 1 6 , line  8 , after "only,"  leave out  to end of line 9  and insert :
" it  is st r ict ly necessary to preserve life,  lim b, or  property."

Both to read as:  "A designat ion m ay be m ade only if it  is st r ict ly necessary to preserve life,
lim b, or property."

Purpose of Am endm ent :

This clause has been drawn from  sect ion 16C of the PTA. However, clause 33 is wider than
sect ion 16C of the PTA as under the PTA, for a constable below the rank of superintendent
to authorise a cordon it  m ust  appear "necessary as a m at ter of great  urgency."

The provisions in the Bill give very substant ial powers to police officers in that :
· the power to set  up a cordon is not  rest r icted to ext rem e cases;
· the superintendent  can set  up a cordon whenever it  is "expedient "  to do so;
· a constable below the rank of superintendent  (clause 33)  can set  up a cordon if it  appears
"urgent "  (as opposed to a m at ter of "great  urgency") ;
· the creat ion of a cordon does not  have to be on writ ten not ice and the "dem arcat ion" of
the area does not  have to be anything other than "appropriate; "
· the police do not  have to warn a person of the cordon powers before an offence is
com m it ted."

Given that  the police powers are wide, and persons would not  be warned of the cordon
powers before an offence is com m it ted, this am endm ent  would lim it  the circum stances in
which a police officer can set  up a cordon to those situat ions where there is a m at ter of
urgency.

Am endm ent  on Clause 3 6

· Clause 3 6 , page 1 7  leave out  lines 2 6  and 2 8

Both to read as:  "A person guilt y of an offence under subsect ion (2)  shall be liable on
sum m ary convict ion to:  a fine not  exceeding level 4 on the standard scale."

Purpose of Am endm ent :

1. Three m onths im prisonm ent  is an excessive punishm ent  for  offences under this clause
which could be com m it ted inadvertent ly or  without  thought , even if there is no defence of
lawful excuse. A fine not  exceeding level 4 on the standard scale would be sufficient
punishm ent  for  persons who com m it ted an offence under this clause.

2. This clause has been taken from  sect ion 16D of the PTA. However, sect ion 16D of the PTA
established two separate offences:
a)  failing to m ove a vehicle when ordered to do so (punishable on sum m ary convict ion to 3
m onths im prisonm ent  or a fine not  exceeding level 4 or both) , and
b)  leaving a vehicle in cont ravent ion of a prohibit ion (punishable on sum m ary convict ion to
a fine not  exceeding level 4) .

3. Clause 35 of the Bill is wider than sect ion 16D of the PTA in that  all of the potent ial
offences under clause 35 are punishable by a m axim um  of three m onths im prisonm ent .
Clause 35 of the Bill fails to different iate between circum stances where a person is flagrant ly
breaching an order, and circum stances where a person has inadvertent ly breached an order.
I f sim ply being in a cordoned area (as in 35(1) ( f) )  carried as high of a sentence as
breaching an order to leave a cordoned area (as in 35(1) (a-c) ) , there would be no need for
the provisions as to refusing to com ply with orders, as sim ply being in the cordoned area
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would be sufficient . At  the m inim um , therefore, there should be separate penalt ies to
different iate between inadvertent ly being in a cordoned area, and flagrant  refusal to leave a
cordoned area. As is stands, the Bill has unnecessarily enlarged the sentencing powers while
sim ultaneously abandoning previous different iat ion in the PTA between inadvertent  and
flagrant  breaches.

Appendix  One -

Response to com m ents from  Minister on Clause 1  Am endm ent

This short  paper contains som e views on the init ial response of the governm ent , as set  out
in a let ter from  Charles Clarke to Liberty, on the proposed redefinit ion of terrorism , which is
in the following term s:

In this act  ’t errorism ’ m eans the use or threat  of serious violence to procure or at t em pt  to
procure the alterat ion, cessat ion or doing of any m at ter or thing established by a law of, or
within the com petence or power of, a legally const ituted governm ent  or other polit ical body
(whether or not  legally const ituted)  in the United Kingdom  or any other place;  either for the
purpose of put t ing the public or a sect ion of the public in fear;  or for the purpose of
prevent ing or dissuading the public or a sect ion of the public from  carrying out , either
generally or at  a part icular place, an act ivit y it  is ent it led to carry out .

"violence" m eans violence of a kind that  endangers the life of any person, or creates a
serious r isk to the safety of the public or a sect ion of the public.

I n essence, Mr Clarke m akes two observat ions. First , he says that  the linking of violence to
property to public danger m eans that  an act ,  such as blowing up a historic building when
there has been adequate warning, m ight  not  be covered. I n addit ion, he m akes the point
that  lim it ing the definit ion to act ions which are aim ed against  governm ent  is too rest r ict ive.

The first  com m ent  which can be m ade is that  although worded different ly, the object ions
raised by the governm ent  are to som e extent  sim ilar to it s react ion when any narrowing of
the definit ion has previously been suggested. I t  is not  necessary to rehearse the well-worn
argum ents previously m ounted against  such a posit ion, save to say that  they boil down to
the quest ions of:

whether violence to property in it self, without  anything m ore, should be covered by the
definit ion of terrorism  at  all;

if act ions against  bodies other than governm ents should be covered by the definit ion

Nevertheless, a num ber of specific points can be m ade in response to the governm ent ’s
m ost  recent  observat ions.

First , it  is far from  clear that  the act  of bom bing a historic building would not  be covered by
the redefinit ion set  out  above. I t  would be relat ively easy to establish that  the purpose of
the bom bing, even if a warning was given so that  no im m ediate physical injury was caused,
was to put  the public or a sect ion of the public in fear.  Furtherm ore, it  is also st rongly
arguable that  an intent ion to dissuade the public from  carrying out  act ivit ies generally could
be proved in such circum stances.

Second, if a person or group sim ply blew up a building without  such an intent ion, then it  is
quite proper that  they do not  com e within the definit ion of a terrorist . Such an offence
would const itute arson and so would at t ract  a m axim um  sentence of life im prisonm ent
under sect ion 1 of the Crim inal Dam age Act  1971.
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Third, the suggest ion that  the redefinit ion is unduly rest r ict ive, since it  only deals with
act ions against  governm ent , seem s to be a m isreading of the draft  clause. What  is actually
said is that  the use of serious violence m ust  be aim ed at  procuring or at tem pt ing to procure
the alterat ion or cessat ion or doing of any m at ter or  thing either established by a law of a
governm ent  or within the power of a governm ent .

I t  is plain from  this that  the redefinit ion protects inst itut ions and processes which have been
created by recognisable and valid laws (hence the reference to legally const ituted
governm ent ) .  This would include the electoral process and fundam ental hum an rights under
the Hum an Rights Act  1998. At tacking those who wished to dem onst rate would com e within
the am bit  of the definit ion if it  could be shown that  the aim  was to prevent  people from
dem onst rat ing. Again, quite properly, if this could not  be shown, the at tack could be
charged as assault , affray, r iot  or a num ber of other crim inal offences.

This is a m at ter which could possibly be clarified by subst itut ing a reference to Parliam ent
for  governm ent  in the redefinit ion. However, there is no doubt  that  the redefinit ion is in fact
wider than has been suggested by the m inister.
Clauses

Appendix  2  QC’s opinion on Clauses 1 1 ,1 2  and 1 9

I N  THE MATTER OF THE TERRORI SM BI LL 1 9 9 9  AND

I N  THE MATTER OF THE HUMAN RI GHTS ACT 1 9 9 8  AND

I N  THE MATTER OF THE EUROPEAN CONVENTI ON ON
HUMAN RI GHTS

OPI NI ON

1. I  am  asked to advise LI BERTY whether the provisions contained in Clauses 11(2) , 12(3)
and 19 of the Terrorism  Bill 1999 ( the "Bill" ) , com ply with internat ional hum an rights norm s
and, in part icular, with the European Convent ion on Hum an Rights, which will be
incorporated by the Hum an Rights Act  l998, which will com e into force on 2nd October
2000.

CLAUSE 1 1 ( 2 )

2. Schedule 2 of the Bill lists fourteen organisat ions, which will be proscribed by the
proposed Terrorism  Act , as a result  of their connect ion with terrorism . Clause 3 of the Bill
also provides the Secretary of State for the Hom e Departm ent  with the power to add or
rem ove organisat ions from  Schedule 2 or to am end that  Schedule in som e other way, in the
future, by order

3. Once any organisat ion has been proscribed, any person who belongs to, or  professes to
belong to it  will com m it  an offence under Clause 11 of the Bill and be liable on sum m ary
convict ion to im prisonm ent  for  up to six m onths or,  aft er convict ion on indictm ent , to
im prisonm ent  of up to ten years. This will be the case whether or not  it  can be proved that
the person in quest ion has com m it ted any specific act , which at t racts a crim inal penalty or
indeed intended to do so. I t  could, therefore, be characterised as an offence of st r ict  liabilit y
if it  were not  for the existence of sub-clause 11(2) . This purports to provide a defence to a
person, who can prove that  when he j oined the organisat ion it  was not  proscribed and that
he has not  taken part  in any of it s act ivit ies since it  was proscribed.
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4. However, in m y opinion, it  is arguable that  11(2) , as present ly drafted, is not  in pract ice
an effect ive defence, but  is instead a m eans of relieving the Prosecut ion of the burden of
proving a cent ral elem ent  of the offence. I t  relieves the Prosecut ion from  having to prove
when the Defendant  j oined the proscribed organisat ion. I nstead, the burden will be on the
Defendant  to do that  in order t o bring him self within Sub-Clause 11(2) (a) .

5. The obvious difficult ies facing the prosecut ion in relat ion to proving m em bership of a
proscribed and, therefore usually clandest ine, organisat ion, have long been acknowledged
and led to the am ending of the Northern I reland (Em ergency Provisions)  Act  by the Crim inal
Just ice (Terrorism  and Conspiracy)  Act  l998 to add what  is now Clause 108 of the Bill.  This
clause perm its the prosecut ion, in cases in Northern I reland, to adduce, as part  of it s
evidence that  a person was or is a m em ber of a proscribed organisat ion, the oral evidence
of a police officer, of at  least  the rank of superintendent , who states that  he is of the opinion
that  a person belongs to a proscribed organisat ion.

6. I n m y opinion, Clause 11 is sim ilarly designed to assist  the prosecut ion. Furtherm ore, this
reversal of the burden of proof arguably am ounts to a breach of Art icle 6(2)  of the European
Convent ion on Hum an Rights ( the "ECHR") .  Art icle 6(2)  states that  :

"Everyone charged with a crim inal offence shall be presum ed innocent  unt il proved guilt y
according to the law".

7. I n R v Director of Public Prosecut ions ex parte Kebilene [ 1999]  3 WLR 972, Lord Hope of
Craighead adopted the dist inct ion m ade by Professor Glanville William s in "The Logic of
’Except ions’"  [ 1988]  C.L.J. pp. 185 -  186 between the "evident ial burden" and the
"persuasive burden" of proof. The lat ter does reverse the burden of proof, as it  requires the
Defendant  to prove, on a balance of probabilit ies, a fact , which is essent ial to the
determ inat ion of his guilt  or innocence. The form er does not  reverse the burden of proof, as
it  m erely requires the Defendant  to raise an issue to be decided in the t r ial and the burden
of proof st ill rem ains with the prosecut ion to prove that , despite this evidence, there is no
reasonable doubt  about  the his guilt .

8. Lord Hope went  on to state that , as the provisions of different  sect ions of different  acts
would vary, any classificat ion of the burden of proof would depend on the surrounding
circum stances of the act  and the m easure being int roduced. I n m y opinion, taking into
account  the perceived difficulty in obtaining evidence of m em bership of proscribed
organisat ions and the general requirem ent  on the defence to disclose it s case before t r ial,
Clause 11(2) (a)  of the Bill can be classified as im posing a persuasive burden on the
Defendant . I t , therefore, does reverse the burden of proof and breach Art icle 6(2)  of the
ECHR.

9. I  further believe that  the breach is m ade m ore serious by the fact  that  he would also
have to prove, on a balance of probabilit ies, that  he had not  taken part  in the act ivit ies of
the organisat ion, at  any t im e during which it  was proscribed, in order to benefit  from  the
defence provided by Clause 11(2) . This requirem ent , which is contained in Clause 11(2) (b)
will be very difficult  to prove, as he will be required to prove an unquant ifiable num ber of
negat ives. Furtherm ore, even if he had been a m em ber of the organisat ion before it  was
proscribed, he would not  necessarily have any knowledge of their act ivit ies after
proscript ion.

10. I t  is also m y opinion that  the scale of the difficult ies facing a Defendant , wishing to
benefit  from  Clause 11(2) (b)  m akes it  likely that  this sub-clause also breaches Art icle 6(2)
of the ECHR despite the fact  that  it  only im poses an evident ial burden on the Defendant .
This is because the European Court  of Hum an Rights has t radit ionally sought  to balance the
interests of the individual against  the interests of the wider society in which he lives. I n
Salabiaku v France (1988)  13 E.H.H.R. 379, the Court  stated, at  page 388, that  :
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"Presum pt ions of fact  or of law operate in every legal system . Clearly, the Convent ion does
not  prohibit  such presum pt ions in principle. I t  does, however, require the cont ract ing states
to rem ain within certain lim its in this respect  as regards crim inal law…..Art icle 6(2)  does not
therefore regard presum pt ions of fact  or of law with indifference. I t  requires states to
confine them  within reasonable lim its which take into account  the im portance of what  is at
stake and m aintain the r ights of the defence".

11. I n ex parte Kebilene, at  page 998 H -  999 A, Lord Hope approved three quest ions put
forward by Mr. Pannick, who appeared for the Director of Public Prosecut ions, as an aid in
considering where the balance should fall.  These were :

" (1)  what  does the prosecut ion have to prove in order to t ransfer the onus to the defence ?
(2)  what  is the burden on the accused -  does it  relate to som ething which is likely to be
difficult  for him  to prove, or does it  relate to som ething which is likely to be within his
knowledge, or ( I  would add)  to which he readily has access ? (3)  what  is the nature of the
threat  faced by society which the provision is designed to com bat  ? "

12. I n relat ion to Clause 11(2) (b) , as has been discussed above, it  m ay well be that  the
evidence in relat ion to m em bership of the proscribed organisat ion, albeit  for a period before
it  was proscribed, will have been provided by the Defendant , not  the Prosecut ion.
Furtherm ore, proof that  he did not  part icipate in act ivit ies after proscript ion would not  be
readily accessible to him  or within his knowledge, in that  he would have to prove a
negat ive. Furtherm ore, the only people likely to be able to prove that  he did not  take part  in
such act ivit ies would be m em bers, who were act ive after proscript ion, and who would,
therefore, be highly unlikely to be willing to incrim inate them selves. I n m y opinion, these
considerat ions would offset  the obvious value to society of apprehending terrorists and the
European Court  of Hum an Rights would be likely to find that  Clause 11(2) (b)  also breached
Art icle 6(2)  of the ECHR.

13. I n Northern I reland, where Clauses 108 and 109 of the Bill also perm it  the adm ission of
the opinion evidence of a senior police officer and adverse inferences drawn from  the
defendant's failure to m ent ion relevant  fact s after  his arrest  or when charged, a breach of
Art icle 6(2)  would, in m y opinion, be even m ore likely. I f the provisions of clauses 11, 108
and 109 were com bined it  would be possible to convict  a person without  the prosecut ion
having to produce any substant ive evidence of their own.

14. I t  is also inst ruct ive to consider the jurisprudence of other count ries, where the issue
has been debated. For instance, in Canada, in R v Whyte (1988)  51 D.L.R. (4th)  481,
Dickson C.J.C. stated that  :

"The real concern is not  whether the accused m ust  disprove an elem ent  or prove an excuse,
but  that  an accused m ay be convicted while a reasonable doubt  exists. When that  possibilit y
exists, there is a breach of the presum pt ion of innocence. The exact  characterisat ion of a
factor as an essent ial elem ent , a collateral factor,  an excuse, or a defence should not  affect
the analysis of the presum pt ion of innocence. I t  is the final effect  of a provision on the
verdict  that  is decisive. I f an accused is required to prove som e fact  on the balance of
probabilit ies to avoid convict ion, the provision violates the presum pt ion of innocence
because it  perm its a convict ion in spite of a reasonable doubt  in the m ind of the t r ier of fact
as to the guilt  of the accused".

15. The South Afr ican Const itut ional Court , reached a sim ilar conclusion, in State v Mbatha
[ 1996]  2 L.R.C. 208, when it  held that  :

"The presum pt ion of innocence is clearly of vital im portance in the establishm ent  and
m aintenance of an open and dem ocrat ic society based on freedom  and equalit y. I f in
part icular cases what  is effect ively a presum pt ion of guilt  is to be subst ituted for  the
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presum pt ion of innocence, the just ificat ion for doing so m ust  be established clearly and
convincingly. I t  was argued that  it  would be alm ost  im possible for  the prosecut ion to prove
both the m ental and the physical elem ents of ( the offence) .  I  do not  agree. The
circum stances of each case will determ ine whether or not  the elem ents of ( the offence)
have been established beyond reasonable doubt " .

16. Therefore, in m y opinion, Clause 11(2)  breaches Art icle 6(2)  of the ECHR in two dist inct
ways. Sub-clause 11(2) (a)  does so by reversing the persuasive burden of proof. I n cont rast ,
sub-clause 11(2) (b)  only im poses an evident ial burden. However, the difficult ies, which will
face a defendant  at tem pt ing to sat isfy this evident ial burden, will be so unreasonable and
disproport ionate that  a further breach of Art icle 6(2)  of the ECHR m ay occur. I n addit ion,
the clause opens up the possibilit y of a defendant  being convicted despite the jury having a
reasonable doubt  as to his guilt .

CLAUSE 1 2 ( 3 )

17. The m eaning assigned to "support "  in Clause 12(3)  of the Bill,  for  the purposes of
im posing crim inal liabilit y, is ext rem ely wide. I t  encom passes consciously being in the
presence of a m em ber of a proscribed organisat ion and m aking any rem ark at  such a
m eet ing, even if the m ot ive for being present  is to oppose or crit icise the act ivit ies of such
an organisat ion An offence under sub-clauses 12(3) ,  as qualified by sub-clause (4) , can be
com m it ted by at tending and speaking at  a m eet ing of as lit t le as three people, whether in
private or in public, as long as one of those present ,  and who speaks at  that  m eet ing,
belongs or professes to belong to a proscribed organisat ion.

18. I n m y opinion, this clause, as present ly drafted also potent ially breaches Art icle 6(2)  of
the ECHR, as it  prevents a defendant  from  raising a defence which relates to his intent ion in
at tending such a m eet ing and denies him  the benefit  of a presum pt ion of innocence. I n
relat ion to this point , the European Court  of Hum an Rights has indicated that  although it
recognises that  states do create offences which do not  require proof of crim inal intent , it
requires them  to confine them  within reasonable lim its which take into account  the
im portance of what  is at  stake and m aintain the r ights of the defendant  (Salabiaku v France
13 EHRR 379 at  paragraphs 27 -  28) .

19. I t  is m y opinion, that  the European Court  of Hum an Rights is also likely to find that
Clause 12(3)  would create a breach Art icle 10 of the ECHR, which could not  be just ified. The
rights contained in Art icle 10 include the r ight  to receive and im part  inform at ion and ideas
without  interference by public authority. However Art icle 10(2)  would perm it  such
interference if it  was necessary for  exam ple, to protect  nat ional security or prevent  disorder
or crim e. Therefore, the potent ial breach needs to be considered in the context  of the
surrounding circum stances and the approach adopted would be sim ilar to the one used in
Handyside v The United Kingdom  1 EHRR 737, the Court  held that  " freedom  of expression
const ituted one of the essent ial foundat ions of a "dem ocrat ic society"  (and)  any rest r ict ion
of freedom  of expression had to be proport ionate to the legit im ate aim  pursued". I n
assessing whether the proposed m easure is proport ionate, it  should also be noted that  the
penalty im posed, by sub-clause 12(5) (a)  of the Bill,  of ten years im prisonm ent , on
convict ion on indictm ent , is a very severe one and one that  is usually reserved for the m ore
serious of crim es.

20. I  am  also of the opinion, that  the requirem ent  for  proport ionalit y applies in all
circum stances and the fact  that  the m easure is designed to com bat  terrorism  does not
provide an excuse for giving less weight  to this principle. I n the case of Open Door
Counselling and Dublin Well Wom an v I reland 15 EHRR 244, I reland argued that  as the r ight
to life was a r ight  which underpinned all other r ights, it  was not  necessary to apply the
proport ionalit y principle when considering the quest ion of rest r ict ing access to inform at ion
about  abort ion. However, the European Court  of Hum an Rights rej ected this argum ent  and



16

did not  accept  that  the r ight  to life could be used as an excuse for not  considering the r ights
protected by Art icle 10.

21. I n considering whether rest r ict ing the r ights of individuals to m eet  together in groups as
sm all as three and in private, as proposed in Clause 12(3)  of the Bill,  is proport ionate, a
num ber of factors have to be taken into account . First ly, it  m ay be thought  that  sm all
private m eet ings would have very lim ited value for recruitm ent  or  publicit y purposes.
Therefore, it  can be inferred that  the intent ion of the provision is to discourage any debate
or even social contact  with m em bers of proscribed organisat ions. These are very lim ited
purposes and m ust  be weighed against  the r ight  of a person, who is not  a m em ber of a
proscribed organisat ion, to at tend such a m eet ing to put  his crit icism s and quest ions to a
person, who is a m em ber, and to express his own perfect ly lawful polit ical and m oral
opinions. I n m y opinion, it  is clearly disproport ionate to prevent  him  from  doing so and
Clause 12(3)  would be held to breach Art icle 10 of the Convent ion.

CLAUSE 1 9

22. This Clause m akes it  an offence to fail to disclose to a constable a belief or suspicion
that  som ebody else is involved in m oney laundering or other financial dealings for t errorist
purposes. I t  is rest r icted to situat ions where such a belief, or suspicion, arises in the course
of a t rade, profession, business or em ploym ent . I n m y opinion, som e of those likely to be
adversely affected by this provision are invest igat ive journalists, who wish to report  on and
often expose the t rue nature of terrorist  organisat ions. The requirem ent  to disclose
inform at ion as soon as pract icable and the m andatory nature of this requirem ent  will
prevent  a j ournalist  from  undertaking an in-depth invest igat ion into such an organisat ion,
because by it s very nature such an invest igat ion would take weeks, if not  m onths, t o
com plete.

23. I t  would also prevent  a j ournalist  from  working with anyone inside such an organisat ion,
who was willing to give inform at ion, as long as the source of such inform at ion rem ained
confident ial, for very obvious reasons. I n Goodwin v UK 22 EHRR 123, the European Court
of Hum an Rights observed that  :

"Protect ion of j ournalist ic sources is one of the basic condit ions for  press freedom , as is
reflected by the laws and professional codes of conduct  in a num ber of Cont ract ing States
and as affirm ed in several internat ional inst rum ents on journalist ic freedom s. Without  such
protect ion, sources m ay be deterred from  assist ing the press in inform ing the public on
m at ters of public interest . As a result  the vital public watchdog role of the press m ay be
underm ined and the abilit y of the press to provide accurate and reliable inform at ion m ay be
adversely affected" .

24. I n Goodwin, a requirem ent  to disclose the source of his inform at ion was found to breach
art icle 10. I n m y opinion, the provisions of Clause 19 will sim ilarly breach Art icle 10 unless it
can be shown that  it  is necessary and proport ionate to im pose such rest r ict ions on press
freedom . The European Court  of Hum an Rights would be likely to take into account  the need
to prevent  crim e and disorder when considering the quest ion of proport ionalit y and would
balance against  this the possible long term  benefits of such organisat ions being exposed
and the dangers of prevent ing the press act ing as public watchdogs in term s of public
confidence and the possibilit y that  j ournalists m ay obtain inform at ion not  available to law
enforcem ent  agencies.

25. The im portance the Court  places on this role as public watchdog was em phasised again
in the case of Bladet  Trom so and Stensaas v Norway 29 EHRR 125, where it  held that  :

"One factor of part icular im portance for  the Court ’s determ inat ion ….is the essent ial funct ion
the press fulfils in a dem ocrat ic society. Although the press m ust  not  overstep certain
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bounds……its duty is nevertheless to im part  …..inform at ion and ideas on all m at ters of public
interest…"

CONCLUSI ON

26. I t  is, therefore, m y opinion that , as present ly drafted, clauses 11(2)  and 12 (3)  of the
Terrorism  Bill 1999 will breach Art icle 6(2)  of the European Convent ion on Hum an Rights
and clauses 12(3)  and 19 will breach Art icle 10 of that  Convent ion. Consequent ly, the
Secretary of State for the Hom e Departm ent  has erred in stat ing that  these provisions of
the Bill are com pat ible with these Convent ion r ights, which will be incorporated into the law
of the United Kingdom  on 2nd October 2000.

7th March 2000

PETER THORNTON Q.C.
NADI NE FI NCH
DOUGHTY STREET CHAMBERS
12 DOUGHTY STREET
LONDON WC1N 2PG

Appendix  3  -  QC’s Opinion Clauses 5 7  and 5 8

I N  THE MATTER OF CLAUSES 5 7  AND 5 8  OF THE TERRORI SM BI LL

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

ADVI CE
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

1. We are asked to advise Liberty whether Clauses 57 and 58 of the Terrorism  Bill ( the Bill)
are com pat ible with the presum pt ion of innocence contained in Art icle 6(2)  of the European
Convent ion on Hum an Rights ( the Convent ion) .

2. For convenience, we have divided this advice into sect ions:

a)  An analysis and effect  of the relevant  provisions;
b)  An analysis of R v Director of Public Prosecut ions ex parte Kebilene;
c)  The presum pt ion of innocence and related case law;  and
d)  The com pat ibilit y of the provisions with the presum pt ion of innocence.

The Provisions

3 . The relevant  parts of Clause 5 7  state:

(1)  A person com m its an offence if he possesses an art icle in circum stances which give r ise
to a reasonable suspicion that  his possession is for a purpose connected with the
com m ission, preparat ion or inst igat ion of an act  of t errorism .
(2)  I t  is a defence for a person charged with an offence under this sect ion to prove that  his
possession of the art icle was not  for  a purpose connected with the com m ission, preparat ion
or inst igat ion of an act  of terrorism .
(3)  I n proceedings for  an offence under this sect ion, if it  is proved that  an art icle
a)  was on any prem ises at  the sam e t im e as the accused, or
b)  was on prem ises of which the accused was the occupier or which he habitually used
otherwise than as a m em ber of the public,
the court  m ay assum e that  the accused possessed the art icle, unless he proves that  he did
not  know of it s presence on the prem ises or that  he had no cont rol over it .
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4. The essent ial elem ents of the proposed offence seem  fair ly clear. First , the person m ust
have an art icle in his or her possession. Possession will also be inferred if the circum stances
set  out  in subsect ion (3)  are proved. Second, the circum stances m ust  exist  which give r ise
to a reasonable suspicion that  s/ he has the art icle for a terrorist  purpose. Once these
elem ents have been established, it  is for  the defendant  to show, on a balance of
probabilit ies, that  he did not  in fact  possess the art icle or that  it s possession was for  an
innocent  purpose.

5. The am bit  of the proposed offence is wide. "Circum stances" are not  defined and could
well include polit ical sym pathies, associat ion with terrorist  suspects and other "prejudicial"
but  non-probat ive m at ters which m ay give r ise to a reasonable suspicion. Suspicion m eans
a state of conjecture or surm ise where proof is lacking. Mere speculat ion is alm ost  certainly
inadequate, but  suspicion probably requires a degree of sat isfact ion as to the existence of a
fact , extending beyond speculat ion but  not  necessarily am ount ing to belief. The clause is
broadly sim ilar to sect ion 16A of the Prevent ion of Terrorism  Act  1989 which it  is proposed
to replace.

6. Clause 58 reads:
(1)  A person com m its an offence if-
(a)  he collects or m akes a record of inform at ion of a kind likely to be useful to a person
com m it t ing or preparing an act  of t errorism , or
(b)  he possesses a docum ent  or record containing inform at ion of that  kind.
(2)  I n this sect ion "record"  includes a photographic or elect ronic record.
(3)  I t  is a defence for a person charged with an offence under this sect ion to prove that  he
had a reasonable excuse for his act ion or possession.

7. Again, this clause is sim ilar to sect ion 16B of the Prevent ion of Terrorism  Act  (Tem porary
Provisions)  1989 which it  is intended to replace. The offence is broad. I t  is com m it ted by the
collect ion or possession of inform at ion likely to be useful to a person com m it t ing or
preparing an act  of t errorism . Such inform at ion ranges from  the m undane to the esoteric,
from  st reet  m aps and alm anacs to circuit  diagram s for detonators. Once the Crown has
proved that  elem ent , it  is for the defendant  to establish reasonable excuse for the collect ion
or possession of such inform at ion.

The Decision in Kebilene

8. The issue was first  considered in the Cent ral Crim inal Court , where Judge Pownall held
that  sect ions 16A and 16B were incom pat ible with Art icle 6. Arm ed with that  ruling, the
defence sought  to persuade the Director of Public Prosecut ions to abandon the t r ial. Having
obtained and considered legal advice, the Director refused to do so. The defence then
sought  j udicial review of his decision to cont inue the prosecut ion. The case was heard by a
Divisional Court  com prising Lord Bingham  CJ, Laws LJ and Sullivan J, j udges with
"enorm ous experience in hum an rights law and public law issues."  That  Court , in R v
Director of Public Prosecut ions ex parte Kebilene decided unequivocally that  both sect ions
16A and 16B of the Prevent ion of Terrorism  Act  (Tem porary Provisions)  1989 were
incom pat ible with the presum pt ion of innocence expressed in Art icle 6(2)  of the Convent ion.
Lord Bingham  said blunt ly that  "on their face both sect ions underm ine, in a blatant  and
obvious way, the presum pt ion of innocence."  He further observed that  both provisions fell
foul of the principle enunciated by the Chief Just ice of Canada in R. v.  Whyte.

"The real concern is not  whether the accused m ust  disprove an elem ent  or prove an excuse,
but  that  an accused m ay be convicted while a reasonable doubt  exists. When that  possibilit y
exists, there is a breach of the presum pt ion of innocence."

9. The Crown appealed to the House of Lords which overturned the decision on the narrow
ground that  the DPP’s decision to prosecute was not  suscept ible to j udicial review absent
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except ional circum stances or bad faith. I t  was held that  the ordinary crim inal process
provided adequate safeguards for defendants, who could challenge decisions to prosecute as
abuse of process argum ents, and it  would not  be in the public interest  for  crim inal cases to
be delayed by collateral challenges. Accordingly the House did not  definit ively rule on the
quest ion of the com pat ibilit y of the relevant  provisions with the Convent ion, although
aspects of that  issue were considered.

10. Lord Steyn (with whom  Lord Slynn agreed) ,  expressed no concluded views, but
regarded the issues as "arguable" . Lord Cooke also saw "great  force" in the Divisional
Court ’s view that  on the natural and ordinary interpretat ion of the sect ions, they were
repugnant  to Art icle 6.

11. However Lord Cooke believed that  it  m ight  be open to the courts, using sect ion 3(1)  of
the Hum an Rights Act  1998 as a new canon of const ruct ion, to interpret  sect ions 16A and
16B as im posing an evident ial, as opposed to a persuasive burden of proof on the defence.
Lord Hobhouse was not  sim ilarly persuaded, and Lord Hope suggested that  the discret ionary
safeguards involved in init iat ing the prosecut ion and in exercising the deem ing provisions
m ight  be adequate to establish com pat ibilit y, when balanced against  the pressing social
need of the prevent ion of t errorism .

12. The defendants in Kebilene returned to the Cent ral Crim inal Court  for  t r ial. At  a
prelim inary hearing, further challenge was m ounted to sect ion 16A. The t r ial j udge
effect ively adopted the course suggested by Lord Cooke, finding that  the word "proof"  is
capable of different  m eanings, one of which is the adducing of sufficient  evidence to raise a
reasonable doubt . I n such circum stances, the apparent  t ransfer of the burden of proof m ay
be no m ore than an evident ial burden, which, once raised, leaves the burden of persuading
a jury of guilt  firm ly on the Crown.
The European Convent ion and the Presum pt ion of I nnocence

13. Art icle 6(2)  of the Convent ion provides that :
"Everyone charged with a crim inal offence shall be presum ed innocent  unt il proved guilt y
according to law."

14. The provision becom es part  of our dom est ic law with effect  from  2nd October 2000,
when courts will be required, where possible, to const rue all dom est ic legislat ion in
accordance with the Convent ion. On one const ruct ion, for which support  can be found in the
Governm ent ’s White Paper and from  various com m ents m ade by the Lord Chancellor during
the passage of the Act  through Parliam ent , the court s m ust ,  wherever possible, interpret
provisions in an m anner consistent  with the Convent ion rather than sim ply to consider
whether the natural language of the legislat ion gives r ise to am biguity which the Convent ion
can resolve. Such was the approach suggested by Lord Cooke in Kebilene and subsequent ly
adopted by the t r ial j udge.

15. However Art icle 6 does not  im pose an absolute prohibit ion on reverse burden clauses. I n
Salabiaku v France the French Custom s Code appeared to presum e a defendant  guilt y of
sm uggling once possession of sm uggled goods was established. The European Court  of
Hum an Rights pointed out  that  it  did not  consider the provisions of the Convent ion in
abst ract .  I t  held that  the dom est ic courts had not  resorted autom at ically to the presum pt ion
of guilt y and had in fact  applied the relevant  provision in a m anner consistent  with the
presum pt ion of innocence, by const ruing the language of the relevant  provision in such a
way as to require proof of an elem ent  of intent . Accordingly the Code did not  breach Art icle
6.

16. A sim ilar issue arose in Hoang v France. The applicant  again com plained of a violat ion of
Art icle 6(2)  following a prosecut ion under the Custom s Code. The Court  held that  it  was
im portant  to confine presum pt ions of fact  or  law within reasonable lim its in order t o ensure
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that  the r ights of defence were m aintained. However, since the applicant  had had the
opportunity to raise a defence and the dom est ic court  had refrained from  an autom at ic
reliance on the presum pt ion in the relevant  provision, there was no breach of the
Convent ion. I n both cases the European Court  was at  pains to point  out  that  the dom est ic
court s had thoroughly weighed the evidence and given the defendants a real chance to put
their case before the court .

17. The judgem ents of the European Court  are persuasive. However in determ ining whether
there has been a breach of Convent ion r ights, the Court  is concerned with, (a)  pract ical,
rather than theoret ical breaches, and (b)  im posing m inim um  European criteria. Thus,
Convent ion r ights represent , at  best , a m inim um  com m on denom inator, with som e flexibilit y
being given to states by the "m argin of appreciat ion" doct r ine. However the sam e degree of
flexibilit y does not  exist  in our nat ional courts. Statutes require to be interpreted with som e
degree of precision so that  defendants m ay know precisely the legal nature and am bit  of the
charges which they face.

18. The Privy Council considered sim ilar issues under art icle 11 of the Hong Kong Bill of
Rights in AG of Hong Kong v Lee Kwong-kut . Sect ion 30 of the Sum m ary Offences
Ordinance (Laws of Hong Kong, 1989 rev.,  c.  228)  stated that
"Any person who is brought  before a m agist rate charged with having in his possession or
conveying in any m anner anything which m ay be reasonably suspected of having been
stolen or unlawfully obtained, and who does not  give an account , to the sat isfact ion of the
m agist rate. How he cam e by the sam e, shall be liable to a fine ... or to im prisonm ent  for
three m onths. "

19. The substant ive effect  of that  provision was to place the onus on the defence to
establish innocent  possession of the property. The burden on the prosecut ion was thus
reduced to proof of possession and proof of facts " from  which a reasonable suspicion can be
inferred that  the property has been stolen or obtained unlawfully."  Accordingly the Privy
Council ruled that  the provision was incom pat ible with the presum pt ion of innocence
guaranteed by the Bill of Rights.

20. However different  considerat ions applied to sect ion 25 of the Drug Trafficking (Recovery
of Proceeds)  Ordinance (Laws of Hong Kong, 1989 rev., c.  405) , which is very sim ilar in
term s to sect ion 50 of the Drug Trafficking Act  1994. The prosecut ion had to prove (a)
involvem ent  in a t ransact ion relat ing to a relevant  person’s proceeds of drug t rafficking, and
(b)  that  at  that  t im e, the defendant  knew, or had reasonable grounds to suspect  that  the
relevant  person was som eone who carries on or had carried on or had benefited from  drug
t rafficking. Once those elem ents had been proved in the ordinary way, guilt  was
established, unless the defendant  could avail him self of the statutory defences (e.g., that  he
did not  know that  the arrangem ent  related to the proceeds of t rafficking) . The Privy Council
found that  sect ion 25 was not  incom pat ible with the presum pt ion of innocence. I t  ruled that
the im posit ion of burdens of proof upon the defendant  where it  was proved that  he knew or
had reasonable grounds to suspect  that  he was dealing with a drug t rafficker, was just ified
in the context  of the war against  drugs.

The Relevant  Clauses

21. Current  European and United Kingdom  case law clearly shows that  reverse burden
provisions are not  necessarily incom pat ible with the Convent ion and the presum pt ion of
innocence. Under the Convent ion, each provision m ust  be considered separately, and in the
light  of the procedures and safeguards adopted in it s invocat ion, applicat ion and
interpretat ion. Every case is one of fact  and degree and m ust  be assessed by reference to
the part icular statutory and social context  in which the offence arises, and the way in which
the presum pt ions are used by the courts and prosecut ions authorit ies.
22. Lord Hope in Kebilene also concluded that  there is no absolute prohibit ion on reverse
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burden clauses. I n his view, the quest ion was whether the presum pt ion was kept  within
reasonable lim its. He suggested that  the court s should adopt  a threefold test  in determ ining
whether a part icular provision st r ikes a fair balance between the dem ands of the com m unity
and the fundam ental r ights of a defendant :
a)  What  the prosecut ion has to prove in order to t ransfer the onus onto the defence;
b)  The nature of the burden on the accused;  and
c)  The nature of the threat  faced by society which the provision is designed to com bat .

23. Clauses 57 and 58 of the Bill clearly contain reverse burden provisions. Prim a facie,
these offend against  the presum pt ion of innocence. As in Lee-Kwong Kut , the burden on the
prosecut ion is relat ively light . All that  the Crown has to prove is possession, and reasonable
suspicion that  his possession is for a t errorist  purpose.

24. The defendant  is faced with a different  burden. The usual j ust ificat ion for placing such a
reverse burden on the defence is that  the relevant  issue is likely to lie exclusively within the
defendant ’s knowledge. However, in this case, all that  the prosecut ion have to establish the
circum stances giving rise to reasonable suspicion. Such circum stances m ight  be totally
outside the defendant ’s knowledge, and thus be incapable of effect ive challenge.

25. Having regard to the nature of terrorism  as it  is usually understood, it  seem s unlikely
that  the courts would find the im posit ion of a persuasive burden on the defence unduly
onerous. However in determ ining that  issue, regard m ust  be had to all the circum stances
and the statutory language as a whole. The need to st r ike a proper balance between the
rights of the individual and the interests of society as a whole is fundam ental.

26. I n this context , the definit ion of terrorism  in Clause 1 of the Bill is crucial. I f it  had been
rest r icted to cover threats to governm ent  or governm ental type act ivit ies, as was suggested
by those inst ruct ing m e, the jurisprudence of the European Court  of Hum an Rights would
seem  to suggest  that  there would be scope for arguing that  the provision did not  cont ravene
Art icle 6(2) . However, the definit ion is ext raordinarily wide. Clause 1 defines terrorism  as
" the use or threat , for  the purpose of advancing a polit ical, religious or ideological cause, of
act ion which-

(a)  involves serious violence against  any person or propert y,
(b)  endangers the life of any person, or
(c)  creates a serious r isk to the health or safety of the public or  a sect ion of the public.

27. Subsect ion 2 goes on to m ake it  clear that  the definit ion extends to act ions taken or
persons, property or public situated outside the United Kingdom . I t  is to be cont rasted
unfavourably with the current  definit ion which defines terrorism  as " the use of violence for
polit ical ends, and includes violence for the purpose of put t ing the public or any sect ion of
the public in fear. .."

28. Clause 58 thus crim inalises the possession of inform at ion which is likely to assist  a
terrorist  if the defendant  is unable to show that  the possession was for a lawful purpose.
Moreover the definit ion of terrorism  equates polit ical with other ideological or religious
agitat ion, at  hom e and abroad. I t s potent ial applicat ion is wide- ranging, and would include,
for  exam ple, death threats ut tered by ant i-abort ionists against  m edical pract it ioners
pract ising abroad or health care workers st r iking in sym pathy with the posit ion of wom en
suffering persecut ion under fundam entalist  regim es. Many such act ivit ies are covered by the
ordinary crim inal law.

29. We are of the opinion that  the wide- ranging nature of the clause renders it  highly
vulnerable to challenge. Paraphrasing the language of Lord Hope in Kebilene, we consider
that  the presum pt ions of guilt  do not  st r ike a proper balance between the r ights of the
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individual and the interests of society. We advise that  neither Clause 57 nor 58 are
com pat ible with the presum pt ion of innocence as set  out  in Art icle 6(2)  of the Convent ion.

30. We hope those inst ruct ing will not  hesitate to contact  either of us if there are any
m at ters arising out  of this advice which they wish to discuss.

Tony Shaw QC
Rajeev Thacker
24th March 2000


