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Crim inal Just ice (Mode of Trial)  (No 2)  Bill

Liberty (  form erly The Nat ional Council for Civil Libert ies)  is one of the UK’s leading civil
libert ies and hum an rights organisat ions. Liberty works to prom ote hum an rights and
protect  civil libert ies through a com binat ion of t est  case lit igat ion, lobbying, cam paigning
and research. I t  is the largest  organisat ion of it s kind in Europe and is dem ocrat ically run.
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Background

This bill has had a chequered history. The first  proposal to rem ove the r ight  to choose jury
t r ial was m ade during the last  Conservat ive adm inist rat ion. Lord Cope of Berkeley explained
why it  was dropped in the debate in the House of Lords on 20.1.2000 c 1248:

"…m y right  honourable fr iend Michael Howard… considered the proposal now included in the
Bill to end the opt ion. But  he listened to the clam our against  it  -  including that  from  the
present  Hom e Secretary and the noble and learned Lord the At torney-General -  and did not
proceed with the abolit ion of that  opt ion. I nstead he int roduced what  is known as "plea
before venue" .

I n May 1998 the governm ent  issued a consultat ion paper ent it led 'Determ ining Mode of Trial
in Either Way Cases'. 76 responses opposed the abolit ion of the r ight  to elect  j ury t r ial, 56
responses supported change in som e form  or other.

At  the beginning of the 1999/ 2000 session the Labour Governm ent  int roduced a sim ilar bill
which included a r ight  of appeal, and allowed m agist rates to take into account  the personal
circum stances ( reputat ion, livelihood and previous convict ions)  of the accused when
deciding who should get  a j ury t r ial. During com m it tee stage in the House of Lords an
am endm ent  effect ively stopped the bill by restoring the status quo. A further No (2)  bill was
passed in the Com m ons before the sum m er recess and is due for  second reading in the
House of Lords on 28th Septem ber.

The Governm ent ’s proposals in the ( No 2 )  Mode of Tr ia l Bill?

The governm ent  bill proposes to take away the r ight  of defendants to choose where the
case will be heard and give it  instead to the Magist rates. When deciding whether to allow
jury t r ial the Magist rates need to take into account :
· the nature of the case
· any circum stances of the offence (but  not  the accused)  which appear to be relevant  and
· whether,  in considering these circum stances, the Magist rates'Court  has powers to im pose
an adequate sentence.

General Pr inciples

Liberty believes that  the r ight  to j ury t r ial is a cornerstone of our dem ocrat ic society.  I t
ensures that  the individual, when confronted by the power of the state, is j udged by their
fellow cit izens. Jury t r ial ensures professionals do not  dom inate the crim inal just ice system .
Having twelve people on a jury drawn from  a variety of backgrounds lessens the likelihood
of an error and ensures that  the decision reflects the views of the com m unity at  large.

We believe the Governm ent 's proposed changes will lead to a decline in the standard of
crim inal j ust ice, an increase in the num ber of wrongful convict ions and a wide percept ion of
unfairness and discrim inat ion.

Liberty believes:

·  That  j ury t r ial is fundam entally m ore dem ocrat ic and likely to achieve a fairer result  than
t r ial in a Magist rates Court
· I t  is m ore im portant  to deliver the very best  and highest  standards of crim inal j ust ice,
rather than the cheapest .
· The Mode of Trial No 2 bill prevents ANY of the defendant 's circum stances being taken into
account , and equalises r ights down rather than im proving them .
· The proposals will have a disproport ionate effect  on black defendants because they are
m ore likely to choose jury t r ial, less likely to have confidence in the system  and m ore likely
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to plead not  guilt y.
· The proposals only affect  4%  of either-way cases. This num ber is st ill decreasing. The
effect  of alternat ive m easures to reduce the num bers in the Crown Court ,  like plea before
venue need to be properly assessed.
· There are other opt ions (see below)  the Governm ent  could take to reduce the num bers of
people going to Crown Court  without  reducing everyone's right  to choose jury t r ial.
· Lord Just ice Auld is conduct ing a review of the crim inal j ust ice system . We support  the
view of EDM 406 that  the Governm ent  should delay any act ion unt il the review has
reported.

Fairness and the interests of just ice

· Juries are likely to provide a m ore representat ive ethnic and social m ix
· Jury m em bers are likely to understand the situat ion faced by the defendant  because they
or their fam ilies m ay have faced sim ilar experiences
· There are less likely to be errors because of the different  perspect ives people bring to a
jury
· Acquit tals in Magist rates' Court s are 25%  as opposed to 40%  when juries t ry people. This
suggests that  j uries are m ore likely to carefully consider the evidence, for  instance by being
m ore open m inded about  police evidence.
· Public percept ion of fairness is vital to uphold confidence in the crim inal j ust ice system .
· I n the Crown Court  a j udge decides on the adm issibilit y of evidence and the jury only
know about  it  if s/ he decides the evidence is adm issible. Magist rates consider adm issibilit y
and then have to pretend to forget  what  they have heard when m aking decisions -  a difficult
task.
· The defence doesn't  always have full disclosure of the prosecut ion case in the Magist rates
Courts, m aking it  difficult  for people to know exact ly what  the evidence is against  them .
· Most  crim inal defendants are young m en. There are very few young m en sit t ing as
Magist rates. Most  defendants have no sense of being judged by their peers in the
Magist rates Court s.

The current  Lord Chief Just ice Lord Bingham , a supporter of the Bill,  agreed (20.1.00 -
c1255)  that :
" there are instances where it  will be im portant , from  the defendant's percept ion ... that  he
should be ent it led to challenge the evidence of the policem an before a jury" .

The cr im inal just ice system  and ethnic m inorit ies

There is a need for further research about  the im pact  of the crim inal j ust ice system  on
ethnic m inority defendants. The body of exist ing evidence concludes that  there is persistent
overcharging of ethnic m inorit ies by the police which the defendants, their legal advisers
and others in the crim inal j ust ice system  st ruggle to rect ify at  every stage.
· Zander's study for the Royal Com m ission showed that  black defendants had their charges
reduced or dropped m ore often than white defendants in Crown Court
· The sam e study showed black defendants were also acquit ted m ore often.
· Recent  Hom e Office evidence shows that  at  every point  of decision following charge that
there is a sm all different ial in favour of ethnic m inority defendants.

Denying the r ight  to choose t r ial by jury would have a disproport ionate effect  on ethnic
m inorit ies. This would be a ret rograde step for the Governm ent  at  a t im e when the
Lawrence Inquiry concluded that  it  was essent ial that  ethnic m inority com m unit ies should
feel confidence in the crim inal j ust ice system . Governm ent  m ust  address:
· what  m easures can be taken to reduce 'over-charging' in the crim inal j ust ice system
· how confidence in the crim inal j ust ice system  can be increased am ong black and Asian
com m unit ies.
This Bill fails to tackle either issue. I t  com pounds the problem . This is why Sir Herm an
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Ouseley of the Com m ission for Racial Equalit y has asked the Hom e Secretary t o reconsider
the proposals to rem ove the r ight  of t r ial by jury.

W hat  are the Governm ent  argum ents for  changing the system ?

These are m ainly about  saving m oney. Ministers who previously opposed the bill say they
have changed their m inds because there is now a r ight  of appeal against  the m agist rates’
decision on venue.

Delays for w itnesses and vict im s

The Governm ent  argues that  wait ing for Crown Court  hearings is dist ressing for witnesses
and vict im s. One pract ical outcom e of hearing m ore serious or com plex cases in Magist rates’
Courts is that  cases could actually take longer t o resolve. I n any event  there are also delays
in hearings in Magist rates’ Courts,  and these are increasing. Magist rates often sit  for only
half a day or one day a week. Trials that  over- run will have to be rescheduled at  a t im e and
date that  the sam e three Magist rates are available. This will be just  as dist ressing for
vict im s.

The right  of appeal that  is to be int roduced for those object ing to the Magist rates’ decision
on venue will also lead to delays. Even an appeal to a single Crown Court  j udge will take
t im e and is likely to delay list ing of the case in the Magist rates’ Courts.

Addit ional delays for witnesses and vict im s will occur where defendants found guilt y in
Magist rates’ Courts appeal for  a re-hearing in the Crown Court . Evidence would have to be
given on m ore than one occasion.

Abuse of the exist ing system

The Governm ent  claim s that  nine out  of ten people elect ing jury t r ial have previous
convict ions. This is based on Hedderm an and Moxon’s research. This relied on the responses
of convicted people, heavily weighted to those in prison (because they were easier to follow
up) . I t  is im possible to conclude from  the research how m any people who elected jury t r ial
were acquit ted.

Zander’s study also found that  50%  of defendants who changed their plea in Crown Court
did so as a result  of changes in the charges. The Crown Prosecut ion Service and
independent  counsel review cases going to Crown Court  t o assess the likelihood of a
convict ion, and often review the charges as a result .

I n the House of Lords Debate c1279, Baroness Kennedy of the Shaws, a pract icing barrister ,
said:

" I  …accept  that  steps should be taken to prevent  abuse. As other noble Lords have said,
there are people who delay the evil day and play the system . I  do not  accept  that  they do
so in anything like the num bers that  have been suggested. Som e people plead guilt y in the
Crown Court  because they have been over-charged in the first  place, and it  is only by then
that  the Crown have had the opportunity of considering all the evidence and accept ing a
reduced plea."

There is no current  evidence to suggest  that  the m ain reason defendants elect  j ury t r ial is to
achieve delay. Delaying the start  of the t r ial was eighth on the list  of eleven reasons for
defendants choice of j ury t r ial in Hedderm an and Moxon's study of convicted defendants. I n
fact  m ore defendants thought  Crown Court  t r ial would be quicker!  As Lord Cope observed:
c1248
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" there is a discount  on the sentence for those who save the courts ...  t im e and m oney by
pleading guilt y at  an early stage in the process...  the m ain savings are expected to be in the
area of prison expenditure - -  and we are expected to believe that  experienced old lags will
delay a plea of guilt y in order to spend m ore t im e in gaol in total" .

Costs

We accept  that  j ury t r ial is m ore expensive than hearings in a Magist rate’s Court .  However,
we do not  believe that  you can put  a price on just ice. To deprive people of their r ights on
the basis of cost  leaves the door open to future m iscarriages of j ust ice.

I t  is an irony that  this effort  to reduce court  costs before the im plem entat ion of the Hum an
Rights Act  in October 2000, is potent ially to be achieved by rem oving the r ight  to choose
t rial by jury!

The Governm ent  suggest  that  £105 m illion is likely to be saved under their proposals.
· Two- thirds of the savings are expected to com e from  Magist rates im posing shorter prison
sentences than judges for  sim ilar offences. I f this is the case the governm ent  could tackle
the problem  of inconsistent  sentencing direct ly
· The other third is derived from  an assum pt ion that  of the 18,500 defendants current ly
'elect ing' 12,000 will be denied t r ial by jury. The savings are based on average costs. These
cases, however, are not  average and are likely to be am ong the m ost  expensive in
Magist rates' Courts.
· The est im ates of savings do not  consider the cost  of legal aid for  venue appeals to the
Crown Court .

W hy are w e w orrying? I t ’s like this in Scot land already.

The governm ent  claim s that  the Bill puts England and Wales on a par with Scot land. This
isn't  t rue. I n Scot land the decision where "either-way"  cases are heard rests with the
prosecutor ( the Procurator Fiscal) . Where the prosecutor decides that  the case should be
t r ied sum m arily the powers of the Sheriff are st r ict ly lim ited, norm ally to no longer than
three m onths custody.

There is no power for the Sheriff, a professional j udge, to com m it  the defendant  after a
sum m ary t r ial elsewhere for m ore severe punishm ent . I n England and Wales, a defendant
can be processed to convict ion by lay m agist rates and then face a lengthy prison sentence
im posed by the Crown Court .  David Kidney MP raised this issue at  c993 25 July 2000,
during the guillot ined third reading of the bill.  A separate briefing out lining the system  in
Scot land is available from  Libert y or on the Liberty Website at  www.liberty-hum an-
rights.org.uk.

So w hat  are  the alt ernat ives to tak ing aw ay people’s r ights and safeguards?

A num ber of fundam ental issues need to be addressed. How we can achieve a fairer and
m ore st ream lined court  system  with an associated reduct ion in costs? Libert y is pleased that
Lord Just ice Auld has agreed to consider m ode of t r ial issues as part  of his review of the
crim inal j ust ice system . The following issues part icularly need to be addressed:
· disparity in sentencing between the Crown and Magist rates Courts for sim ilar offences
· laying of accurate charges -  current ly each year a quarter (125,000)  of indictable or
either-  way charges are term inated without  the m at ter being decided by a court .
· why 62%  of the 46,000 either-way cases directed by Magist rates to the Crown Court  end
up with sentences that  could have passed in Magist rates' Courts.
· how Magist rates Courts procedures need to be altered to com ply with the Hum an Rights
Act , for  exam ple in relat ion to evident ial m at ters.
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· what  procedures could be int roduced to m ake Magist rates' Court s inherent ly fairer , such as
allowing full disclosure of the prosecut ion case?

The Governm ent  needs to evaluate the full im pact  of 'plea before venue' and 'discounted
sentence for early plea' to see what  affect  these have had, and are having on the num ber of
cases in the Crown Court .  I f the Magist rates' Courts procedures are seen to be as fair as
possible, there will be im proved confidence in dealing with them .

There are other ways to significant ly reduce delays for  exam ple, once a defendant  has
elected jury t r ial their case could be sent  im m ediately to the Crown Court  without  an
addit ional com m it tal hearing.

Conclusion

The Governm ent's Crim inal Just ice (Mode of Trial)  (No2)  Bill takes away a long held r ight .
Rem oving considerat ion of any personal circum stances of the defendant , is unrealist ic,
equalizes down and does not  deal with the root  causes of inefficiency in the court  system .

The right  to choose jury t r ial is being rem oved m ainly on the grounds of cost . There will be
a considerable in workload that  all the court s will have as a result  of the im plem entat ion of
the Hum an Rights Act  in October 2000. Without  a significant  increase in the num ber of
Magist rates, courts and sit t ing dates, we do not  believe that  there will be any increase in
the speed with which cases will be heard.

We urge the Governm ent  t o recognise our part icular concerns about  the disproport ionate
effect  these proposals will have on black defendants. We believe that  there are other ways
of im proving efficiency and reducing cost , and that  the Governm ent  should consider the
outcom e of Lord Just ice Auld's review rather than act  t o reduce civil libert ies.
urge m em bers of the House of Lords to prevent  this bill from  p
Juries are seen to reflect  som e ownership, by the public, of the crim inal j ust ice system .
They are a way of part icipat ing and are perceived as fair.  I t  is very im portant  that  j ust ice is
done and from  the point  of view of confidence in the crim inal j ust ice system , that  it  is also
seen to be done.


