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This br iefing should be read in conjunct ion w ith the briefing of the Cam paign for
Freedom  of I nform at ion w hich Liberty supports. W hile in  this br iefing Liberty
concent rates on areas that  are of part icular interest  to hum an r ights and civil
libert ies, w e w ish to m ake it  clear that  the concerns that  are being expressed by
the Cam paign in other  areas of the bill are a lso of concern to us.

Background

I n 1981 the Council of Europe, which is responsible for the European Convent ion for the
Protect ion of Hum an Rights and Fundam ental Freedom s, recom m ended to m em ber states
that  they im plem ent  Freedom  of I nform at ion Laws.

In 1997 the Chancellor of the Duchy of Lancaster published a White Paper (Your Right  to
Know)  which was widely acclaim ed as an excellent  basis for a Freedom  of I nform at ion Bill.
The Select  Com m it tee on Public Adm inist rat ion issued it s report  on the White Paper in May
1998. I t  welcom ed the proposals as a ’radical advance in open and accountable governm ent ’
but  was concerned with the interact ion between data protect ion and the (now)  Hum an
Rights Act . I t  queried the exclusion of legal advice given to governm ent  and recom m ended
that  the Security and Intelligence Services should not  be excluded, but  should be subject  to
a test  of public interest .

The draft  bill,  published by the Hom e Office, was a huge disappointm ent  proposing a m uch
m ore rest r ict ive regim e than had previously been prom ised. I t  st ill excluded the legal and
policy advice given to governm ent  and a blanket  exem pt ion of the Security and Intelligence
Services. The draft  bill was exam ined again by the Public Administ rat ion Select  Com m it tee
who reported in July 1999. I t  described the bill as having ’significant  deficiencies’, which if
not  rem edied, would underm ine it s potent ial. Two key conclusions and recom m endat ions
were:

" the r ight  of access to inform at ion should apply as broadly as possible and exem pt ions to it
should be drawn as narrowly and precisely as possible"

"a statutory freedom  of inform at ion regim e should contain, as m uch as possible r ights of
access to inform at ion;  not  undertakings to consider the discret ionary release of
inform at ion; " .

Although the select  com m it tee felt  there was lit t le point  in giving a r ight  of access to
inform at ion held by or relat ing to the work of the security and intelligence services it
recom m ended that  they should be obliged to draw up publicat ion schem es.

General pr inciples

Whilst  we welcom e the rather m eagre concessions m ade by the Hom e Office since the
publicat ion of the draft  bill,  Liberty believes that  the Freedom  on Inform at ion bill is st ill
deeply flawed. I t  lacks a purpose clause and st ill relies on discret ion in the release of
inform at ion rather than providing clear and unequivocal r ights. For this reason we feel that
the bill will not  serve the purposes of providing the governm ental cultural change required
for a t ruly open inform at ion regim e.

Liberty believes that  the intelligence services should be subject  t o the freedom  of
inform at ion legislat ion, part icularly in relat ion to the product ion of a publicat ions schem e, as
recom m ended by the select  com m it tee, but  they are st ill com pletely exem pt .



Tests, discret ion and class exem pt ion

Tests

We are ext rem ely concerned that  the original White Paper ’s ’substant ial harm ’ test  has been
replaced by the far  weaker t est  of ’prejudice’. We agree with the Public Adm inist rat ion
Select  Com m it tee that  the test  for disclosure in content  based exem pt ions should be
’substant ial’ or ’significant ’ prejudice. ’Prejudice’ is an altogether weaker test . This was
recognised by David Clark the Chancellor of the Duchy of Lancaster, who indicated that  the
substant ial harm  test  was intended to be a st r ingent  test ,  analogous to the ’real dam age’
test  of Public I nterest  Im m unity.

Class exem pt ion

The bill st ill includes wholly unjust ifiable blanket  exem pt ions for  large am ounts of
inform at ion held by the police and other public bodies involved in invest igat ion, apparent ly
rej ect ing the recom m endat ions of the MacPherson I nquiry against  the creat ion of a ’class
exem pt ion’ for inform at ion held by the police. I n the past ,  courts dealing with disclosure
issues have also com e to the conclusion that  it  is inappropriate to have blanket  exem pt ions
in relat ion to law enforcem ent . They have held that  while it  m ay be appropriate to have
exem pt ions of part icular docum ents or records whose disclosure is dam aging, that  blanket
exem pt ion is wrong. We believe that  the governm ent  should take this approach in relat ion
to the bill.

Discret ion

Exem pt  inform at ion under a harm - test , class exem pt ion or costs exceeding the lim it , can be
disclosed in the public interest  at  the discret ion of the authority involved. However, the
com m issioner is not  able to order disclosure in the public interest , and can only m ake
recom m endat ions that  the relevant  authority can rej ect .

Role and funct ion of the I nform at ion Com m issioner

Liberty is concerned at  the lim ited powers of the Inform at ion Com m issioner. We feel that
throughout  the provisions of the bill,  the final decision of whether or not  a piece of
inform at ion is disclosed should be the legal enforceable r ight  of an independent
Com m issioner

A m issed opportunity

This bill could have been used to reform  the lack of inform at ion surrounding the Official
Secrets Act  1989, a reform  which has long been part  of Labour Party Policy. I n 1988 during
the passage of that  bill through parliam ent ‘ , Roy (now Lord)  Hat tersley said:

" I t  cannot  be necessary or r ight  to m ake every it em  connected with security,  not  m at ter
how loosely,  subject  to autom at ic rest r ict ion. I t  is intolerable that  the governm ent  alone
should be able to define and designate the individuals who are covered by the blanket  ban
and the categories of work that  are to be shrouded in secrecy."

Lord I rvine of Lairg as Shadow Chancellor, writ ing before the elect ion about  the Official
Secrets Act  described it  as :

" .. no liberalising m easure. I t  provides no posit ive r ights to inform at ion and no freedom  of
inform at ion. I t  fails to recognise the public interest  to know of abuses by the governm ent  of
it s powers… The Governm ent…rej ected an am endm ent… that  would have allowed officials to
reveal really serious m isconduct  involving crim e, fraud or other gross m ispropriety. So there
is no public interest  defence for whist le-blowers. Newspapers could be prosecuted for
disclosing an I rangate in this count ry.



PART 1

I nsert ion of a  ’Purpose’ Clause

The lack of a purpose clause set t ing out  the broad context  of the bill establishing the r ights
to open governm ent  is sym ptom at ic of the reluctance to m ove to a new culture prom ot ing a
clear presum pt ion of disclosure.

The Data Protect ion Regist rar said " there is nothing in the bill it self which sets it  in the
broader context  or  indicates that  the bill is an inst rum ent  prom ot ing disclosure. I t  does not
incorporate the policy approach that  openness is t o be encouraged."

Unfortunately the except ions and qualificat ions provided in the Bill,  act ively hinder the
achievem ent  of such a change in culture, prevent ing this count ry having effect ive and
rigorous freedom  of inform at ion legislat ion.

None of our key crit icism s of this Bill can be defended by the governm ent  on the basis that
there is a need to balance to be st ruck between Art icles 8 ( r ight  to private life)  and 10 ( r ight
to freedom  of expression)  of the European Convent ion on Hum an Rights. We of course
recognise that  these art icles (part icularly Art icle 8)  m ay lim it  any freedom  of inform at ion
proposals but  we reject  the Governm ent ’s argum ents that  Art icle 8 prevents a wider and
m ore inclusive freedom  of inform at ion bill.  Art icle 8 of the Convent ion, like the Data
Protect ion Act  1998, protects the r ight  to privacy. Where a public authority holds
inform at ion about  a private individual and a third party is seeking disclosure there will have
to be a balance between these two rights. Som et im es the balance will be a difficult  one and
that  is why the decision should be subject  to an appeal to an independent  body, the
Com m issioner.

Because of the conflict  that  there will be between one person’s privacy and another’s
freedom  of inform at ion we think that  it  is crucial that  the body and individual prom ot ing one
right  should be different  from  the person prom ot ing the other r ight . This obvious conflict  of
purpose and aim  raises real quest ions about  the sense in m aking the Data Protect ion
Com m issioner also the Com m issioner for Freedom  of I nform at ion.

PART I I  -  Exem pt ions

Clauses 2 1 , and PART I V Clause 5 9  -  exem pt  organisat ions

I nterests of nat ional security and public order are protected in other count ries by content
and interest  based exem pt ions. Because the rem it  of som e organisat ions such as Nat ional
Crim inal I ntelligence Service and MI5 now go well beyond the nat ional security context ,
they are m uch m ore likely to have an im pact  on individual r ights and freedom s. Liberty
believes that  there should be a range of harm  tests available instead of blanket  exem pt ions.

Liberty is part icularly concerned about  the blanket  exclusion of the security services from
the provisions of the bill,  and believes that  they would, at  the very least , be able to com ply
with the provisions of Clause 17, the product ion of publicat ion schem es. While accept ing the
im portance of nat ional security, it  is im portant  that  the m axim um  am ount  of inform at ion to
be available without  prejudicing the work of the security services. Why for exam ple should
inform at ion about  the adm inist rat ion, budget  and com posit ion of the Intercept ion of
Com m unicat ions Act  t r ibunal not  be known?

Class based claim s of exem pt ion were crit icised by Sir Richard Scot t  in the Arm s to I raq
inquiry, and were rej ected by the previous governm ent  in the context  of public interest



im m unity cert ificates, in favour of a "serious harm " test .  Under Clause 21, which lists the
exem pt  organisat ions, Ministers will be able to issue a Nat ional Security Cert ificate saying
inform at ion direct ly or  indirect ly provided by, or related to them , is exem pt  from  the
provisions of the bill.  Appeals to a t r ibunal (under Sect ion 59)  will only be able to ascertain
if the inform at ion com es from  a relevant  security service, and will not  be able to determ ine
the m erits of whether or not  the inform at ion should be released.

Clauses 2 2 , and PART I V Clause 5 9  -  nat ional secur ity

I nform at ion not  covered by clause 21 that  " is required for the purpose of safeguarding
nat ional security"  is not  subject  t o any harm  test  at  all.  This is a significant  step backwards
as, in the governm ent ’s white paper it  was proposed to subject  such inform at ion to a
"harm " test ,  as is generally accepted in FOI  legislat ion in other count ries. The FOI  t r ibunal
can also review cert ificates issued by m inisters under this Clause. I n this case the t r ibunal
would be required to apply the principles of j udicial review (Clause 59, 3)  as to whether the
Minister had reasonable grounds for issuing the cert ificate. Various judgem ents in the
European Court  of Hum an Rights have, however, crit icised the adequacy of j udicial review in
relat ion to nat ional security and m inisterial cert ificates (Chahal v United Kingdom  and
Tinnelly & Sons and other and McElduff and others v United Kingdom ) .

Clauses 2 8  and 2 9  ( police  and)  law  enforcem ent  exem pt ions

Liberty is concerned at  the im plicat ions of exem pt ions in these two clauses. Clause 28(1)
exem pts inform at ion at  "any t im e.. held" , this is likely to ham per any at tem pt  at
invest igat ing potent ial m iscarriages of j ust ice, irrespect ive of the t im e since the
invest igat ion. Clause 29 enters a "prejudice or likely to prejudice" test  to areas of law
enforcem ent . I n his report  on the Stephen Lawrence Inquiry, Sir William  MacPherson of
Cluny stated:

"Seeking to achieve t rust  and confidence through the dem onst rat ion of fairness will not  in
itself be sufficient . I t  m ust  be accom panied by a r igorous pursuit  of openness and
accountabilit y across Police Services. Essent ial we consider that  the principle that  should
govern the Police Services, and indeed the crim inal j ust ice system , is that  they should be
accountable under all relevant  legislat ive provisions unless a clear and specific case can be
dem onst rated that  such accountabilit y would be harm ful to the public interest . I n this
context  we see no just ificat ion for  exem pt ion of the Police Service from  the full provisions of
the Race Relat ions Act . Chief Officers should be vicariously liable for the act ions of their
officer. Sim ilarly we consider it  an im portant  m at ter of principle that  police services should
be open to the full provisions of a Freedom  of I nform at ion Act .  We see no logical grounds
for a class exem pt ion for  the police in any area."

He therefore recom m ended:

"9. that  a Freedom  of I nform at ion Act  should apply to all areas of policing, both operat ional
and adm inist rat ive, subject  only t o the ’substant ial harm ’ t est  for withholding disclosure.

10. That  I nvest igat ing Officers’ reports result ing from  public com plaints should not  at t ract
Public I nterest  I m m unity as a class. They should be disclosed to com plainants, subject  only
to the ’substant ial harm ’ test  for  withholding disclosure."

Liberty endorses these recom m endat ions and is disappointed that  the Governm ent  has
chosen to act  cont rary to recom m endat ion 9, which arose out  of a long and careful
invest igat ion into the police and police invest igat ions.



Police im m unity from  blanket  exem pt ions in police invest igat ions, has recent ly been looked
at  by the European Court  of Hum an Rights. The judgem ent  in Osm an v United Kingdom , in
the context  of police im m unity from  suit  in negligence stated:

" . the blanket  applicat ion of the rule in this m anner without  further enquiry into the
existence of com pet ing public interest  considerat ions only serves to confer a blanket
im m unity on the police for their acts and om issions during the invest igat ion and suppression
of crim e and am ounts to an unjust ifiable rest r ict ion on an applicant ’s r ight  to have a
determ inat ion on the m erits of his or  her case against  the police in deserving cases."

Clause 3 3  and 3 4  -  Governm ent  policy exem pt ions

The governm ent ’s proposals on policy exem pt ion cut  at  the heart  of the problem  with the
bill and confidence in it . The white paper subjected decision m aking and policy advice
processes in governm ent  subject  to a sim ple harm  test . Clauses 33 and 34 subject  it  to a
reasonableness test  ( reasonable opinion for a qualified person)  on whether it  would be likely
to inhibit  free and frank advice, exchange of views, or conduct  of public affairs. We suggest
that  this underm ines the stated intent ions of the governm ent  in relat ion to the reasons for
adopt ing a Freedom  of I nform at ion Bill.

The white paper, prefaced by Tony Blair stated:

"The t radit ional culture of secrecy will only be broken down by giving people in the United
Kingdom  the legal r ight  to know. The fundam ental and vital change in the relat ionship
between governm ent  and governed is at  the heart  of this white paper"

"1.1 Unnecessary secrecy in governm ent  leads to arrogance in governance and defect ive
decision-m aking. The percept ion of excessive secrecy has becom e a corrosive influence in
the decline of public confidence of governm ent . Moreover, the clim ate of public opinion has
changed:  people expect  m uch greater openness and accountabilit y from  governm ent  than
they used to.

1.2 That  is why we pledged before the elect ion to int roduce a Freedom  of I nform at ion Act .
The purpose of the Act  will be to encourage m ore open and accountable governm ent  by
establishing a general statutory r ight  of access to official records and inform at ion. This
White Paper sets out  proposals for such legislat ion."

Conclusion

We believe that  the governm ent  has failed to fulfil it s pledges to the nat ion to deliver "  to
the people of this count ry for the first  t im e, …general statutory r ight  of access to the

inform at ion held by public authorit ies"


