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I nt roduct ion

Liberty welcom es this opportunity to m ake these subm issions in response to the invitat ion
from  the House of Lords European Union Sub-Com m it tee F (Social Affairs, Educat ion and
Hom e Affairs)  to com m ent  on three proposals published by the European Com m ission ( " the
Com m ission") . These subm issions should be read alongside the Com m ission’s proposals.

The Com m ission’s proposals are based on Art icle 13 of the Treaty establishing the European
Com m unity ( " the EC Treaty") , as added by the Treaty of Am sterdam , which provides that
the Com m unity ’m ay take appropriate act ion to com bat  discrim inat ion based on sex, racial
or ethnic origin, religion or belief, disablit y, age or sexual orientat ion.’ This widens the
prohibit ion under the EC Treaty against  discrim inat ion to inequalit y on grounds of racial or
ethnic origin, religion or belief, disabilit y, age or sexual orientat ion in addit ion to the
previous prohibit ion against  discrim inat ion on grounds of sex. The three proposals are for:

1. a direct ive establishing a r ight  to equalit y in em ploym ent ;

2. a direct ive prohibit ing discrim inat ion on grounds of ethnic or racial origin;

3. a Council Decision establishing a Com m unity Act ion Program m e for 2001-2006.

In sum m ary, Libert y warm ly welcom es the proposals as a long-overdue extension of the
principle of equalit y. However, Liberty does have reservat ions in respect  of the increm ental
approach the Com m ission has taken to the issue of equalit y and non-discrim inat ion and
part icularly the piecem eal nature of the proposed legislat ion under Art icle 13 of the EC
Treaty.

Liberty does not  propose to respond to all of the quest ions posed in the invitat ion from  the
Sub-Com m it tee, prim arily because a num ber of these quest ions deal with issues outside
Liberty’s rem it . The following subm issions are divided into three m ain sect ions:

1. The general context  of the r ight  to equalit y, the prohibit ion on discrim inat ion in Art icle 13
and the current  proposals;

2. The m ain policies of the Com m ission as which are intended to be im plem ented in the
proposed direct ives;



3. More detailed exam inat ion of the legal m echanics em ployed in these proposals.

1  Art icle  1 3  of the EC Treaty and the r ight  to equality

Liberty’s concerns regarding the legislat ive schem e of the Com m ission’s proposals can be
m ore fully appreciated through a brief explanat ion of Liberty’s policy on equalit y and it s own
proposals on the proper legislat ive fram ework for  equalit y laws.

Liberty has consistent ly prom oted the concept  of a general principle of equalit y enshrined in
law. I n part icular, Liberty has advocated an extension of current  legislat ion against
discrim inat ion on grounds of race and sex to cover m inorit ies who are prejudiced by
inequalit y, especially t ranssexuals, gays and lesbians. Liberty therefore welcom es the new
Art icle 13 which provides a far wider basis for ant i-discrim inatory legislat ion within the
European Com m unity.

Both dom est ic and Com m unity legislat ion, however, have concent rated on a
com partm entalised legislat ive program m e. In the UK, this took the form  of the Race
Relat ions Act  1965, followed by the Sex Discrim inat ion Act  a decade later.  To date,
Com m unity legislat ion has effect ively been lim ited to sexual discrim inat ion and the lim its of
Com m unity ant i-discrim inat ion protect ion were recent ly highlighted in the case of Grant  v
South West  Trains [ 1998]  IRLR 206 considering discrim inat ion on grounds of sexual
orientat ion. Whilst  not  being a general r ight  to equalit y, Liberty welcom es the new Art icle 13
as a const ruct ive m ove towards that  goal and as a rem edy to exist ing blatant  inequalit ies.
Further,  Art icle 13 and a wider prohibit ion on inequalit y will be welcom ed by m any others
who view the present  legislat ive protect ion as inadequate:  for  exam ple, see R v Sec of State
for Defence ex p Perkins [ 1997]  IRLR 297 per Lightm an J in the context  of sexual
orientat ion.

The new Art icle 13 does not  go so far,  however, as to provide for a general r ight  to equalit y
before the law. I t  is j ust  such a r ight  that  Liberty has advocated as necessary to eradicate
discrim inat ion, of whatever form , and to extend equal protect ion of the law to all.

Liberty has proposed that  a new general principle of equalit y should be int roduced in the
UK. An appropriate m odel for  such a general principle is contained in Liberty’s proposed Bill
of Rights, included as an appendix. This m odel is based upon Art icles 26, 27 and 20(2)  of
the UN Internat ional Covenant  on Civil and Polit ical Rights ( to which the UK is a signatory) ,
Art icle 15(2)  of the Canadian Charter of Rights and Freedom s, the Sex Discrim inat ion Act ,
Race Relat ions Act  and the Public Order Act  1986.

Such a general principle of equalit y should form  a r ight  in the UK within a Bill of Rights.
I ndeed, all Mem ber States have const itut ional rights to equalit y and/ or non-discrim inat ion in
various form s except  the UK. Libert y is of the view that  only such a general r ight  to equalit y
would rem edy the current  deficiencies of dom est ic non-discrim inat ion legislat ion. This
legislat ion is inadequate because it  prohibits only specific form s of discrim inat ion, such as
disabilit y, sex and race, in specific circum stances. I t  is not  an oversim plificat ion to suggest
that  current  dom est ic non-discrim inat ion legislat ion has m ost ,  if not  sole, purchase on the
em ploym ent  relat ionship, the workplace and related areas. I t  is this piecem eal approach
which Liberty has objected to and which a general equalit y law would tackle. Unfortunately,
Art icle 13 and the current  proposals by the Com m ission m erely build upon this earlier
fram ework and retain this com partm entalised approach to ant i-discrim inat ion legislat ion.

Liberty welcom es Art icle 13 as a step towards a m ore unified and com prehensive approach
to inequalit y as it  covers not  only discrim inat ion on grounds of sex, race and disabilit y which
already exist  within our dom est ic legislat ion, but  also inequalit y based upon ethnic origin,
age, religious beliefs and sexual orientat ion. Nevertheless, Art icle 13 is not  an answer to
Liberty’s crit icism s of the current  dom est ic legislat ion because:



1. this wider concept  of discrim inat ion which is to be im plem ented by the Com m ission will
necessarily be const rained within the lim ited com petence of the Com m ission and the
European Com m unity generally;

2. Art icle 13’s concept  of discrim inat ion is st ill defect ive due to it s om ission of crucial
inequalit ies which m ust  be tackled. Libert y, t o this end, would recom m end the express
inclusion of the following grounds in addit ion to those covered by Art icle 13:

language;
nat ional or social origin;
m arital, econom ic or other status.

We would further recom m end a non-exhaust ive list , capable of m eet ing new form s of
discrim inat ion as they arise.

3. the Com m ission’s act ions will necessarily be const rained by the principles of
proport ionalit y and subsidiarit y;

4. it  appears that  the Com m ission, in im plem ent ing Art icle 13, is again pursing a sectoral
policy of im plem entat ion rather than an all-pervasive r ight  to equalit y.

Art icle 13 will not , therefore, provide a rem edy to the defects in exist ing equalit y legislat ion
that  Liberty has ident ified.

2  The Com m ission’s Proposals in General

The Com m ission’s proposals would establish a race discrim inat ion law at  Com m unity level
very sim ilar to the UK Race Relat ions Act . I n addit ion, there is a m ore general ant i-
discrim inat ion law reflect ing all the grounds of discrim inat ion covered by Art icle 13, but
covering only em ploym ent . I n other words, im plem entat ion of the direct ive would require
the UK, at  the very least , t o add religion /  belief, age and sexual orientat ion to the current
legislat ion. Both proposed direct ives would require som e am endm ents to be m ade to
exist ing UK discrim inat ion laws to reflect  the ’burden of proof’ provisions and som e other
lim ited increm ental changes. Addit ionally, the Disabilit y Discrim inat ion Act  1995 would have
to be am ended with the effect  that  direct  discrim inat ion could not  be just ified. I t  is worth
not ing that  these provisions do not  include t rans people, as they are already covered by
gender discrim inat ion provisions as a m at ter of EU law.

Although these provisions do not  m eet  the standards Liberty has argued for , Libert y
nonetheless welcom es the m easures as a significant  step forward. The advantage of the
close sim ilarit y between the approach taken by the direct ives and exist ing discrim inat ion
law in the UK is that  the concepts and m echanism s are already understood. Therefore,
these proposals are workable in the UK. Liberty also welcom es the fact  that  these direct ives
are quite clearly m inimum  standards that  would in no way inhibit  the abilit y of the UK to
legislate further, st ronger ant i-discrim inat ion legislat ion, including the principle of equalit y
that  Liberty proposes.

The disadvantage of the sim ilarit y of the proposed direct ives to UK laws is that  they are
open to m any of the crit icism s that  have been m ade of exist ing UK laws and their lim ited
success in eradicat ing discrim inat ion. I n part icular, the approach is based on taking
m easures to rem edy discrim inat ion once ident ified. This aspect  of ant i-discrim inat ion law is
im portant  and necessary. Certainly, it  is fundam ental that  individuals m ust  have legal r ights
to get  redress as the vict im s of discrim inat ion. However, it  is not  the only approach. The use
of posit ive obligat ions and requirem ents, such as m onitoring, have been shown to be
valuable m echanism s to com bat  discrim inat ion, by guiding part icularly em ployers towards
pract ices that  will not  lead to discrim inat ion. The m odel closest  to hom e is the provisions in
force in Northern I reland. The Com m ission -  correct ly -  ident ify that  prohibit ions on
discrim inat ion will not  by them selves be effect ive to eradicate discrim inat ion. However, the



com plem entary m easures proposed are in the Com m unity Act ion Plan and hence follow a
voluntarist ic approach, with the except ion of the provisions for social dialogue whose
im plicat ions for  the UK are lim ited. The Com m unity Act ion Program m e speaks of inform at ion
gathering, analysis, awareness raising and cam paigning. These are im portant  and necessary
adjuncts to the direct ives and m ay well be effect ive in their own term s. However, in our
view they are unlikely to have a significant  effect  on the overall problem .

The answers to m any of the other quest ions raised by the Com m it tee are m ost
appropriately given in the context  of a m ore detailed analysis of the proposals, as contained
in the next  sect ion. Before turning to specifics, however, there is the quest ion of what
benefits are achieved by act ion at  the Com m unity level as opposed to act ion by Mem ber
States. I n our view, there are clear advantages. The lesson of European Com m unity
legislat ion in the field of sex discrim inat ion shows the Com m unity to have been a powerful
m otor for  com bat ing gender discrim inat ion. I f the aim  is to achieve a level of protect ion
against  discrim inat ion throughout  the EU, then the European Court  of Just ice has an
unparalleled abilit y to assist  that  by fleshing out  what  those standards are across the EU.

3  The Com m ission’s Proposals in Detail

The Com m unity Act ion Plan

A further general point  is that  these proposals and, it  appears, the Com m ission’s approach
to the applicat ion and im plem entat ion of Art icle 13 of the EC Treaty, ignores ent irely the
issue of discrim inat ion on grounds of sex. This is apparent ly because sexual discrim inat ion
has already been the subject  of Com m unity legislat ion which is deem ed to have been a
success. Libert y views this approach as quest ionable for  the following reasons:

1. by leaving untouched the current  sex discrim inat ion regim e, the Com m ission is creat ing a
parallel regim e which eschews the benefits of a hom ogenous approach to discrim inat ion
legislat ion and opens up the possibilit ies for  conflict  and inconsistency between the two
regim es;

2. the dual regim e of legislat ion, whilst  not  necessarily underm ining the Com m ission’s
interpretat ion of Art icle 13 as giving equal status to all form s of discrim inat ion and not
creat ing a hierarchy of inequalit y, m ay give r ise to inconsistencies which could lead to
difficult ies in the case of m ult iple discrim inat ion;

3. the legislat ive proposals and in part icular the Com m unity Act ion Program m e place
greater em phasis than hitherto on educat ion and inform at ion to rem edy inequalit y in society
yet  the proposals based upon a dual system , advanced by piecem eal legislat ion which is
rest r icted to a part icular form  of discrim inat ion in a specified sector, has a propensity to
cause greater confusion and obfuscat ion rather than clarit y and sim plificat ion.

I ssues Raised by the Direct ives

The proposed direct ives are ident ical in st ructure, with som e variat ion in the exact
provisions. Therefore, we will deal with them  by going through the provisions of both
together, following the order of the Art icles.

In addit ion to the inclusion of direct  and indirect  discrim inat ion, both direct ives expressly
deem  discrim inat ion- related harassm ent  to be discrim inat ion. This is a welcom e clarificat ion.
The general direct ive would create a duty to provide reasonable accom m odat ion to disabled
people. This again m irrors our own Disabilit y Discrim inat ion Act . However, it  is difficult  to
see why this should be lim ited to disabled people. I t  should have a m ore general
applicat ion, m ost  part icularly to religion.



The provisions for the m aterial scope of the direct ives raise concerns. I n relat ion to the
racial discrim inat ion direct ive, we are concerned that  the direct ives applicat ion is
unnecessarily lim ited. Since it  is clearly intended to have general applicat ion, the direct ive
should sim ply state that , and provide a non-exhaust ive illust rat ive list . Liberty is
disappointed that  the other direct ive is lim ited in it s scope to em ploym ent . I f it  is to be so
lim ited, the direct ive should at  the least  cover discrim inat ion arising after the end of an
em ploym ent  relat ionship, for exam ple in the provision of references. Neither does so at
present .

Both direct ives then contain a provision for a genuine occupat ional qualificat ion not  to be
discrim inat ion, again close to exist ing UK law and hence readily workable in the UK.

Both proposed direct ives contain provisions ent it led "Defence of Rights"  which, if enacted,
would oblige Mem ber States to ensure that  the judicial or adm inist rat ive procedures for the
enforcem ent  of the obligat ions under the proposals are available to all. This is the core of
the proposals for individuals who have suffered discrim inat ion covered by the direct ives.
Although not  stated in term s, Liberty interprets these as requir ing the Governm ent  to
provide a system  sim ilar to our exist ing one where discrim inat ion claim s m ay be brought  in
Em ploym ent  Tribunals and County Courts.  The direct ives would expand dom est ic pract ice by
requir ing organisat ions, including, for exam ple, Libert y, t o be able to bring claim s. Liberty
welcom es this for the reasons that  the High Court  has allowed sim ilar claim s to be m ade in
judicial review:  organisat ions are often best  placed to bring well- inform ed and well- targeted
claim s that  can resolve issues, m aking the m ost  effect ive use of resources. I n this there is
the further factor that  m any vict im s of discrim inat ion m ay not  want  t o r isk bringing a
discrim inat ion claim  that  could result  in their em ploym ent  relat ionship breaking down.

On a sim ilar vein, Liberty welcom es the proposal to reverse the burden of proof as a
necessary step towards com bat t ing discrim inat ion and providing an effect ive
im plem entat ion of the principle of equalit y. This is because of the inherent  difficulty faced by
an applicant  in proving that  an act  was done on grounds of race, sex, age, etc whereas it  is
easier for a respondent  to prove that  it  was not . Liberty has previously proposed that  the
burden should shift  to the respondent  once the applicant  has shown a prim a facie case of
less favourable t reatm ent . Liberty interprets the test  in the proposals, nam ely where facts
are adduced from  which it  m ay be "presum ed" that  there has been direct  or indirect
discrim inat ion, as com parable to it s proposal for prim a facie evidence to be adduced before
the burden is reversed. I t  should be noted that  represents a lim ited step forward from  the
sim ilar provisions in relat ion to Com m unity gender discrim inat ion law under the Burden of
Proof Direct ive, by establishing a sim pler test .

Both direct ives contain lim ited posit ive obligat ions to provide inform at ion. Given the
recognit ion of the im portance of inform at ion, it  is not  im m ediately apparent  why they are so
narrow. I n the UK, codes of pract ice have been an im portant  aid to the operat ion of
discrim inat ion legislat ion. Liberty interprets these provisions to be a basis for the drawing
up of sim ilar codes, but  it  would be preferable for  the direct ives to state this and to set  out
the status of such codes.

In pursuance of it s aim  to prom ote dialogue between the two sides of indust ry, the
proposals perm it  Mem ber States to authorise agreem ents in respect  of ant i-discrim inat ion
rules in the context  of collect ive bargaining. While this is welcom e, it  appears to be a m issed
opportunity to force indust ry to tackle discrim inat ion within the collect ive bargaining process
and in the workplace generally. Whilst  not  overly infringing upon the voluntary nature of
collect ive bargaining, the Com m ission could sim ply have included such ant i-discrim inat ion
rules in the topics which em ployers m ust  discuss with em ployees within European Works
Councils. Further, such topics could likewise be included within nat ional inform at ion and
consultat ion procedures.

In the general direct ive, there is the requirem ent  of independent  bodies to prom ote the
principle of equal t reatm ent .  These appear t o reflect  quite closely the equalit y com m issions



present ly exist ing in the UK, to the extent  that  they appear to require only that  the UK
equalit y com m issions accept  responsibilit y for further grounds of discrim inat ion. Without
doubt , these organisat ions m ake a very significant  cont r ibut ion to the effect iveness of
discrim inat ion legislat ion and this requirem ent  is to be warm ly welcom ed. Liberty is
concerned however that  the direct ive provides that  these organisat ions m ust  have both
prom ot ion and policing /  invest igatory roles. This is current ly the pract ice in the UK and
there are a num ber of argum ents in favour of this approach. However, there are also
argum ents against  m ixing these funct ions and it  is not  necessary for Com m unity level
legislat ion to require these roles to be put  together.  By cont rast ,  the direct ive specifically
perm its such equalit y com m issions to be included within any Hum an Rights Com m ission set
up in the UK.

Conclusion

Liberty is in favour of wider and m ore com prehensive ant i-discrim inat ion legislat ion. To that
end, we welcom e these m easures as an im portant  step forward. Given their close sim ilarit y
to exist ing UK legislat ion, we ant icipate that  these proposals could be enacted in the UK
without  undue difficulty. Although there are som e m ore detailed defects in these proposals,
they are capable of im provem ent .  Overall, they contain m uch that  is valuable and are
worthy of support . At  the sam e t im e, they are based on an approach of a m inim um  com m on
standard of protect ion against  discrim inat ion. That  approach is necessarily a lim ited one
which is not , and will never be, sufficient  to secure equalit y.

Appendix: Ext racts from  Liberty Bill of Rights ( 1 9 9 5 )

Art icle  1 4  -  The Right  to Freedom  from  Discr im inat ion

1. The equal protect ion of the law and the enjoym ent  of r ights, whether referred to in this
Bill of Rights or not , shall be secured without  discrim inat ion on any ground such as gender,
race, colour,  language, religion, polit ical or other opinion, ethnic, nat ional or social origin,
nat ionalit y or  cit izenship, m ental or physical disabilit y or illness, sexual orientat ion, gender
ident it y, age, m arital, econom ic or other status.

2. Persons belonging to ethnic, religious, linguist ic, cultural or nat ional m inorit ies shall not
be denied the r ight , in com m unity with other m em bers of their group, to use their own
language and m anifest  their own culture or religion subject  to the lim itat ions in Art icle 9(2)
[ rest r ict ions that  m ay legit im ately be placed on freedom  of conscience] .

3. This art icle shall not  preclude any law, program m e or act ivit y that  has as it s object ive the
am eliorat ion of condit ions of individuals or groups disadvantaged on any of the grounds
listed in this Art icle. Neither shall it  preclude any different ial services or ent it lem ents based
on special needs or genuine occupat ional qualificat ions.

4. Any conduct  which is threatening, abusive and insult ing and which is intended or which is
likely, having regard to all the circum stances, to st ir  up racial hat red or hat red against
m em bers of religious groups is in breach of this Bill.


