
Legislat ing the crim inal code: fraud and decept ion

Liberty response to Law  Com m ission Consultat ion Paper No 1 5 5

Sum m ary of conclusions

Liberty welcom es legislat ion that  will m odernise the law of fraud and decept ion.

Liberty supports:

The rej ect ion of the creat ion of general offences of dishonesty and decept ion

Measures that  will deal effect ively with credit  card fraud

Measures that  crim inalise the fraudulent  obtaining of free services

Liberty does not  support :

Any proposal to rem ove or water down the requirem ent  for dishonesty in offences of
decept ion

Aany proposal to rem ove the requirem ent  for dishonesty for  offences of theft

The crit icism s of the Ghosh dishonesty test

The im posit ion of crim inal sanct ions for unauthorised borrowing by bank custom ers

Liberty w ould oppose:

The abolit ion of the requirem ent  of ’intent ion to perm anent ly deprive’ from  offences of
decept ion

Measures that  would underm ine the r ights of defendants in the cause of "efficiency".

The weakening of the nexus between the decept ion and the specified result

I nt roduct ion

I n 1998 the Law Com m ission were asked by the Hom e Secretary to exam ine the Law of
fraud. I n part icular they were asked to consider whether the current  Law is adequate for
effect ive prosecut ion and whether m odernisat ion was required to reflect  recent  technological
changes. Liberty welcom es the these aim s but  recognises that  a balance m ust  be st ruck
between the need to secure the convict ion of the guilt y, on the one hand, and the need to
protect  the r ights of defendant ’s on the other.  Liberty is concerned that  any proposed
changes to the law are proport ionate to the perceived defects within the current  system  and
do not  have the incidental effect  of t r ivialising m inor interferences with property r ights

A general dishonesty offence ( Paras 1 - 3 )

Liberty agrees that  the Com m ission is r ight  to reject  the creat ion of a General Dishonesty
Offence. I t  would, by definit ion, have to be drafted in such indeterm inate and broad term s
that  it  is hard to see how it  could be said to be " form ulated with sufficient  precision to
enable the cit izen to regulate his conduct " . We therefore agree with the Com m issions
conclusion that  such an offence in insufficient ly precise to com ply with the requirem ents of
art icle 7 of the European Convent ion on Hum an rights. (No punishm ent  without  Law) .

However we believe that  the Com m ission’s crit icism s of the current  " t est "  for dishonesty, as
laid down in R v Ghosh,  (5.25-26) ,  are unfounded. We accept  the Com m ission’s view that



the crim inal law should take a robust  view of what  should be allowed in the m arket  place,
and consider that  generally crim inal liabilit y should not  arise when the conduct  is not
act ionable in a civil court . However we do not  see, on the face of it  why sharp (dishonest )
pract ice result ing in loss, part icularly to vulnerable vict im s, such as that  in Hopkins and
Kendrick  or  Hinks should escape the am bit  of the crim inal law. I t  m ay well be that  in the
m ajorit y of these cases there will be a civil rem edy, if for exam ple the cont ract  can be
shown to be entered into in bad faith. I n any event  we believe the Com m ission is m istaken
in it s concern in para 5.28 that  this would allow the crim inalisat ion of such acts ’m erely
because som e people would regard it  as a dishonest  thing to do’ as this ignores the
protect ion of the second lim b of the Ghosh t est  (whether the defendant  knew the behavior
to be dishonest ) . We see no reason why the crim inal law should not  com plim ent  the civil
law, part icularly in relat ion to the absence of rem edy or effect ive rem edy.

General decept ion offence ( Para 4 )

We agree with the Com m ission’s view that  a General Decept ion Offence would not  be
just ifiable in principle for the reasons set  out  in the paper. We agree that  such "gaps" as
there are should be closed by specific extensions to the exist ing offences.

Obtaining property by decept ion ( Para 5 )

Liberty agrees in principle with the Com m ission’s proposal (7.7)  that  deprivat ion of property
by decept ion should be sufficient  to const itute an offence without  the requirem ent  for an
actual ’obtaining.’ However, we subm it  that  the separate elem ent  of dishonesty incorporated
in the current  legislat ion, should be retained. (see below)  I t  is not  clear whether this is
intended by the authors of the consultat ion paper.

The intent ion to perm anent ly depr ive  ( Para 6 )

I n our view the exist ing requirem ent  of intent ion perm anent ly to deprive should be retained
for offences of decept ion and theft . The requirem ent  m akes an im portant  dist inct ion
between the perm anent  deprivat ion of property, and other kinds of interference with
property r ights. We recognise that  this can cause som e anom alies in the law and som e
difficult ies in prosecut ion however we are of the view that  these difficult ies have to be
balanced against  the serious infr ingem ents of civil libert ies which would result  from  it ’s
abolit ion.

We consider that  the exist ing law, in the form  of s.6 Theft  Act  1968, gives prosecut ing
authorit ies adequate powers to prosecute for  serious infr ingem ents of propert y r ights. I f a
person dishonest ly obtains property belonging to another by decept ion he will be regarded
as having had the intent ion to perm anent ly deprive if it  can be proved to the required
standard that  he intended to t reat  the thing as his own to dispose of regardless of the
other ’s r ights. I n appropriate circum stances this can include a borrowing or lending. I ndeed,
the factual circum stances in which sect ion 6 can bite are ext rem ely wide and certainly cover
the ’ransom ’, ’essent ial qualit y’ and ’pawning’ principles with which the CLRC were
concerned (7.14) .

The Com m ission is of the opinion (7.18)  that  sect ion 6 is "…badly drafted and obscure."  We
do not  take this view. There m ay be an argum ent  for  am ending it  in order to provide
greater clarit y, but  we are not  persuaded that  there is. We accept  that  the current  law does
contain anom alies. Where such anom alies exist  there m ay be a need for a general sweeping
up of exist ing unt idy provisions.

We do not  accept  the view (7.22)  that  the requirem ent  can m ake it  harder to secure
convict ions against  those who do have an intent ion to perm anent ly deprive. The intent ion is
usually apparent  from  the circum stances of the taking. Where the issue is less certain, e.g.
because tangible property is involved, then the requirem ent  operates and it  is im portant



that  it  does. We do not  accept  that  fact  finders necessarily find it  difficult  to dist inguish
between the two different  intent ions as set  out .

Alternat ives to the intent ion to perm anent ly deprive

Liberty rejects the Com m ission’s view (7.19)  that  the intent ion to perm anent ly deprive
should be abolished altogether and that  the " tem porary deprivat ion of property should be
crim inalised". Liberty believes that  such provisions would serve only to " t r ivialise" the
crim inal law, leading to uncertainty and injust ice.

The Com m ission proposes that  the " t r ivialisat ion" argum ent  can be balanced by the
effect ive use of prosecutorial discret ion. Liberty does not  consider this to be an effect ive
safeguard and indeed takes the view this sets a dangerous precedent . I t  is im possible to
predict  or cont rol the extent  to which polit ical or adm inist rat ive expediency m ight  be a
factor in the decision m aking process at  any given t im e in different  police/ CPS areas which
m ay be subject  to differing agendas.

Liberty rejects the Com m ission’s proposed alternat ive requirem ent , that  a ’significant
pract ical det r im ent ’ should be proved. This seem s to us to be far less m anageable than the
exist ing requirem ent  which has the advantage of being fair ly sim ple in concept  and is
therefore easily understandable. We believe that  such a requirem ent  m ight  int roduce further
uncertainty into the law. We do not  know what  the experience of the Aust ralian courts has
been, but  we foresee the potent ial for considerable inconsistency, given the case specific
context  of each situat ion as it  arises. We believe that  the m easure would invite prot racted
argum ent  on the m eaning of each of the three key elem ents of the requirem ent . This m ay
lead to lengthier t r ials, m ore appeals and added public expense.

We do not  approve of abolishing the exist ing requirem ent  subject  t o except ions for  specific
circum stances. I t  would effect ively call for ’honesty ’ t o be defined. The circum stances in
which crim inalit y can arise are sim ply too wide to allow for this sort  of catagorisat ion. Any
at tem pt  to com pile a list  of except ions is fraught  with difficulty and is likely to lead to
injust ice and inconsistency.

Obtaining services by decept ion ( Para 7 )

Liberty have no object ions to the proposed am endm ents to Sect ion 1 of the Theft  Act  1978
in relat ion to the obtaining of free services. The com m ercial operat ion of the service sector
has clearly changed considerably since 1978. However Liberty ’s views on the am endm ent  t o
this provision are subject  to : -
(1)  the retent ion of the causal nexus between the decept ion and the provision of the service
and
(2)  the retent ion of the requirem ent  for dishonesty

Causing a  consequence by decept ion ( Para 8 ) .

Liberty does not  consider that  any significant  difficult ies arise in pract ice from  the
requirem ent  that  the specified result  be brought  about  by decept ion. I ndeed we consider
that  the retent ion of the nexus between the act  and the consequence to be of fundam ental
im portance. There m ay be other reform s that  can be considered to clear up som e of the
anom alies that  current ly exist  in this area. However our view is that  the essent ial link
should be m aintained.

Dishonesty ( Para 9 )

Abolit ion of requirem ent .

We condem n the Com m ission’s prim ary proposal that  decept ion offences should cease to
require proof of dishonesty as a separate elem ent . We also condem n the secondary



proposal that  belief as to legal ent it lem ent  ( i.e. a claim  of r ight )  should be the sole defence,
although we see no object ion in principle to it  applying in statutory form  to decept ion as it
current ly does to theft .

I t  would appear that  the prim ary proposal has been prom pted by Lord Lane C.J. ’s view as
expressed in R v Ghosh, which is now the leading authority on the test  of dishonesty. He
said "The difficulty with sect ion 15 of the Theft  Act  is that  dishonesty com es in twice. I f a
person knows he is not  t elling the t ruth he is guilt y of dishonesty. I ndeed, deliberate
decept ion is one of the two m ost  obvious form s of dishonesty. One wonders whether
’dishonest ly’ in sect ion 15(1)  adds anything, except  in the case of reckless decept ion."

We are t roubled by the argum ents put  forward in the consultat ion paper. The Com m ission
appears to have latched onto the view expressed by Lord Lane C.J, in order t o j ust ify it s
abolit ion across the board.

The com m ission assert s (7.44)  that  " I t  m ust  be rare that  a defendant  can adm it  obtaining a
benefit  by decept ion, but  claim  that  it  was not  a dishonest  thing to do"  given that  decept ion
is prim a facie dishonest . We do not  disagree with this in principle. However we do not
believe that  this " rarit y"  j ust ifies the abolit ion of the requirem ent  for the Crown to prove
dishonesty in decept ion offences. Further, it  ignores the difficulty that  there are actually two
dist inct , albeit  closely connected, issues. Apart  from  a deliberate or reckless decept ion there
also has to be a dishonest  obtaining. We are therefore opposed to the proposal for  these
and the following reasons :

(1)  The Com m ission appears to obj ect  t o the dishonesty requirem ent  for reasons of
efficiency, expediency and effect iveness of prosecut ion rather than in the interests of j ust ice
being done and being seen to be done. However, in m ost  cases dishonesty is not  difficult  for
the Crown to prove and appears to cause lit t le difficulty for j uries and other fact  finders in
the m ajorit y of cases

(2)  The abolit ion of the requirem ent  would have a significant  im pact  on those rare and
unusual cases in which a decept ion occurs in the absence of any dishonesty on the part  of
the deceiver. We do not  believe that  such conduct  can be catered for by a lim ited num ber of
’statutory defences’ since such rare circum stances are, by their very nature, difficult  to
foresee. I t  is also argued that  statutory defences m ilitate against  the presum pt ion of
innocence by placing a ’reverse’ evident ial burden upon the defence.

(3)  The Com m ission draws at tent ion to lengthy t r ials being encouraged "where there would
otherwise be a plea of guilt y"  and also the extent  t o which the existence of the dishonesty
requirem ent  "m akes it  harder"  to convict  the guilt y who are allowed to "go free" . I t  is
asserted that  without  the defence at  present  available "guilt  would follow autom at ically from
proof or  adm ission of the conduct  prohibited". We find these argum ents part icularly
worrying in light  of the conclusion that  " I n m any cases a guilt y defendant  would be forced to
plead guilt y, a highly desirable outcom e."  ( .7.48) . This view rather begs the quest ion,
’Guilt y according to whose standards?’ Guilt  would to an increasing extent  effect ively be
determ ined by legislat ive draftsm en and professional lawyers.

(4)  We see the proposal to rem ove the dishonesty requirem ent  as an at tem pt  t o dilute or
rest r ict  the role of the jury in the decision m aking process. We consider that  this would be
an erosion of civil libert ies to which we are opposed, part icularly in light  of the current
legislat ive proposals to com pletely rem ove the r ight  of defendants to elect  j ury t r ial for a
whole range of offences.

(5)  The abolit ion of the requirem ent  for  dishonesty in decept ion offences also opens up the
possibilit y of rem oval of the requirem ent  for  the offence of theft  This consequent ly raises
the spect re of st r ict  liabilit y in offences of dishonesty across the board and would deprive a
whole sect ion of the Crim inal Law from  the requirem ent  for Mens Rea. Liberty would
condem n any such proposal.



Claim  of r ight

The Com m ission’s secondary proposal is that , in the absence of the dishonesty requirem ent ,
it  should be a defence that  the defendant  believes that  he/ she is legally ent it led to secure
’the requisite consequence.’ This is akin to the ’claim  of r ight ’ exclusion that  has applied to
theft  offences since the 1968 Act  cam e into force. I t  has never applied by statute to
decept ion offences. Whilst  we have no obj ect ion in principle to a claim  of r ight  exclusion
applying to decept ion offences we do oppose the rem oval of the Ghosh dishonesty
requirem ent  from  decept ion. We approve of Ghosh because, first ly, it  requires the
defendant ’s behaviour to be placed into it s contem porary cultural context  and, secondly, it
adds a subject ive test  directed at  the defendant , where appropriate. I t  is therefore flexible
and adaptable to a wide range of circum stances. I t s rem oval would leave a claim  of r ight  as
the sole defence. This is very narrow in scope and applies only in very lim ited factual
circum stances.

Effect ive prosecut ion ( Paras 1 0 - 1 1 )

We agree that  it  is desirable for the prosecut ion to be able to accurately represent  the
crim inalit y of the conduct  alleged.

We do not  agree that  a num ber of decept ion offences should be charged in a single count .
We are concerned that  this would lead to substant ial unfairness to the defendant  in a
significant  num ber of cases because: -

(1)  the defendant  would not  know with sufficient  clarit y which allegat ions he would have to
m eet  (a necessary elem ent  of a fair t r ial under Art icle 6 of the Convent ion) , and

(2)  when sentencing, the judge would not  know the extent  to which the jury found the
defendant  culpable -  for instance, where a single count  covered fift y allegat ions of
wrongdoing, the jury could return a guilt y verdict  on the basis that  the defendant  was guilt y
of all fift y or , at  the other ext rem e, only one. A defendant  m ight  then be sentenced on a
factual basis com pletely at  variance with the jury’s findings. Transparency and fairness
dem and that  the court  be clear about  what  the jury decide.

Ease of prosecut ion should not  be allowed to dom inate considerat ions. The very nature of
fraud dictates that  the jury will often be asked to consider a series of t ransact ions over an
extended period of t im e. We consider it  inevitable that  this will be a longer and m ore
com plicated process than in a sim ple case. We believe that  the jury should not  be
encouraged to skim  over the detail. Rather, they need assistance in direct ing their at tent ion
to the individual issues as well as to the overall schem e. Each st rand of evidence should be
considered in a logical fashion.

This could be achieved in two ways :  -

(1)  a single count  which is part icularised in a coherent  fashion so that  , when the verdict  is
returned, a j ury m ay be able to state what  they find proven or not  proven, or

(2)  each m at ter t o be delineated as the subject  of an individual count .

We prefer opt ion (2) . We do not  see that  there is necessarily a problem  with an indictm ent
which contains a large num ber of counts where the individual counts are sim ilar and closely
related. The jury is presum ed to give due considerat ion to each m at ter in their deliberat ions
in any event . We are concerned that  the proposal aim s to foreshorten and sim plify where,
by the very nature of fraud, the allegat ion is not  am enable to this sort  of m anipulat ion.

The exist ing rules of evidence, in our opinion, allow the prosecut ion to present  their case in
a coherent  fashion and provide safeguards for the defendant . ( see background evidence,
sim ilar fact  evidence) .



The exist ing law on duplicit y and joinder of offences and offenders, likewise, are generous
to the prosecut ion and give sufficient  scope to present  it s case.

We agree with " the fundam ental principle that  you should not  be sentenced for a crim e that
you have neither been convicted of nor adm it ted."  R v Clark [ 1996]  2 Cr App R 282. The bar
on sentencing for  specim en counts m ay inconvenience the prosecut ion but  is unavoidable in
view of the core principle of the presum pt ion of innocence enshrined in Art icle 6 ECHR. I t  is
not  possible to m ake the system  m ore am enable to the prosecut ion without  fundam entally
underm ining core principles.

Representat ion by conduct  ( Para 1 2 )

Liberty do not  consider that  there is any need to interfere with the legislat ion in this area.
Sect ion 15 Theft  Act  1968 is sufficient ly wide to allow for decept ion by words or conduct ,
express or im plied. We believe that  it  is im portant  that  the requirem ent  for  a representat ion
(express or im plied)  serves to exclude conduct  which is not  intended to deceive but  has this
incidental effect .

I m posing liability on another ( Para 1 3 )

Liberty recognises that  there is a clear need to address the widespread m isuse of credit
cards. We do not  consider that  fraudsters should escape liabilit y for prosecut ion sim ply
because they happen to land som eone in debt  rather than take m oney to which they are not
ent it led.

However we do not  consider that  the difficult ies occasioned by credit  card fraud warrant  an
int rusion into the private relat ionship between a bank and it ’s custom er. There is a real
danger of crim inalising those who have m erely overspent  on their account  or have run up
unauthorised overdrafts.

We believe that  such conduct  cannot  properly be regarded as crim inal and should not  be
t reated as such. We are of the opinion that  any such changes will have the incidental effect
of crim inalising the poorest  m em bers of society in order to protect  the financial interests of
the lending inst itut ions.

We believe that  under the law as it  stands custom ers who obtain bank accounts by
decept ion will be "caught "  by other offences. Those who run up liabilit ies which they fail to
m eet  will be pursued by the bank for paym ent  in the Civil Courts.  I t  is for the lending
inst itut ions to decide to whom  they wish to lend and what  r isks they intend to take in this
regard.

We propose that  a special offence of im posing a liabilit y in relat ion to paym ent  cards or
other elect ronic m ethods of paym ent  with the proviso that  the lawful card holder would be
exem pt  form  liabilit y. This proposal would safeguard the posit ion of the ordinary custom er
whilst  im posing crim inal liabilit y upon cardholders whose cards have been withdrawn by the
bank but  who cont inue to use them . i.e. to obtain goods by telephone or on the Internet .

The com m ission expressed concern as to the difficulty this m ay create in relat ion to
potent ial future technological developm ents (8.19) . We recognise that  technological
developm ents are likely to present  new challenges in all areas of the law. However we are
of the opinion that  future changes should be dealt  with as they arise and there is no
just ificat ion for draft ing the legislat ion so widely as to catch those whose conduct  is not
current ly regarded as crim inal.

Obtaining services w ithout  decept ion ( Para 1 4 )

Liberty agree that  there is a need to deal com prehensively with the enorm ous potent ial for
fraud which has been occasioned by the increased use of E t rading. We believe that  the



current  law is sufficient  to cover the m aj orit y of offences which are likely to arise since there
is alm ost  certainly a "hum an m ind" which is deceived at  som e stage in the process. Whether
the "hum an m ind" in quest ion cares very m uch about  whether it  has been deceived is
another m at ter .

Non disclosure ( Para 1 5 )

We agree with the Com m ission’s proposal that  non-disclosure should not  count  as
decept ion.


