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1  I nt roduct ion

Liberty (The Nat ional Council for Civil Libert ies)  is one of the UK’s leading civil libert ies and
hum an rights organisat ions. Liberty works to prom ote hum an rights and protect  civil
libert ies through a com binat ion of test  case lit igat ion, lobbying, cam paigning and research.
I t  is the largest  organisat ion of it s kind in Europe and is dem ocrat ically run.

Liberty welcom es the opportunity to com m ent  on the Governm ent ’s consultat ion paper
Managing Dangerous People with Severe Personalit y Disorder:  Proposals for Policy
Developm ent . Our prelim inary views on the civil libert ies and hum an rights im plicat ions of
the proposals are set  out  below.

Liberty recognises the concern caused to the public by the dangerous behaviour of a sm all
num ber of personalit y disordered individuals, and the governm ent ’s desire to protect  the
public from  serious r isk from  this group. However, we believe it  is wrong, as a m at ter of
principle, that  preventat ive detent ion should be used for those who have not  com m it ted an
offence.

We consider that , as a m at ter of principle, detent ion should only be authorised for
individuals with severe personalit y disorder (SPD)  either because they have com m it ted an



offence, or  because t reatm ent  of their psychopathic disorder m ay alleviate their condit ion.
The at tached statem ent  by Liberty and other organisat ions out lines our concerns.

The Governm ent ’s proposals, however, seek to detain individuals with SPD, who m ay be
unt reatable and who m ay have com m it ted no offence.

In it s consultat ion paper the Governm ent  accepts that  there is a divergence in psychiat r ic
opinion in the diagnosis of SPD. Furtherm ore, r isk assessm ent  is a notoriously difficult
undertaking and there is no accurate way of determ ining dangerousness. I n our view these
two m at ters are insufficient ly certain to warrant  detent ion, potent ially for a long period of
t im e.

We also have concerns about  the pract ical effects of these proposals. SPD is as notoriously
difficult  to m anage and t reat  as it  is to define, and the m ism anagem ent  of this condit ion has
given r ise to crit ical reports.  The m ost  recent  of these is the Fallon Inquiry into Ashworth
hospital, which found:

" insular, closed inst itut ions whose predom inant ly custodial and therapeut ically pessim ist ic
culture had isolated them  from  the m ainst ream  of forensic psychiat ry [ and where]
recruitm ent  of adequate num bers of high qualit y m anagerial and clinical staff had therefore
proved alm ost  im possible" .

I n light  of the report ’s recom m endat ion that  Ashworth Hospital be closed we have serious
concerns about  the proper m anagem ent  and care of individuals under a new regim e
proposed in the consultat ion.

Individuals with dangerous severe personalit y disorder (DSPD)  are already st igm at ised and
suffer discrim inat ion. We are concerned that  these proposals will increase this, thus
deterring not  only those with DSPD but  other m entally vulnerable people from  seeking help
and access to professionals.

I t  is highly likely that  individuals subject  to these procedures will be detained for long
periods. Such potent ial infr ingem ents on personal liberty should only occur where there is
greater clarit y regarding r isk, diagnosis and t reatm ent  than the Governm ent ’s proposals can
offer .

Hum an Rights Act  im plicat ions

The detent ion of an individual is provided for under Art icle 5 of the European Convent ion on
Hum an Rights (ECHR) . The current  relevant  authorisat ion for the detent ion of individuals
with DSPD, the group at  whom  these proposals are aim ed, is either that  they have
com m it ted an offence (Art icle 5(1)  (c)  or  that  they are suffering from  a m ental illness
(Art icle 5(1)  (e) ) .

The Governm ent  proposals include both these sets, in addit ion to those diagnosed as
suffering from  SPD who are unt reatable and therefore current ly cannot  be detained under
the Mental Health Acts and have com m it ted no crim e.

The preventat ive detent ion of an individual with DSPD who has not  com m it ted an offence
could not  be authorised under Art icle 5(1)  (c)

There are difficult ies in assessing whether the detent ion of an individual with unt reatable
DSPD could be authorised under Art icle 5(1)  (e) .

To date the European Court  of Hum an Rights has not  been asked to consider the quest ions
that  these proposals raise.



For detent ion to be authorised under Art icle 5(1)  (e)  there m ust  be sufficient  certainty in
diagnosis for the detent ion not  to be arbit rary. The consultat ion paper acknowledges the
divergence in m edical opinion in respect  of SPD and the difficult ies with r isk assessm ent . A
court  m ay say that  there was sufficient  certainty in m edical opinion to com ply with Art icle 5
(1)  (e)  in respect  of m edical certainty of the diagnosis of SPD.

However, st r ingent  safeguards would need to be in place for  such a detent ion not  to be
arbit rary or disproport ionate under the European Convent ion on Hum an Rights. There would
need to be evidence beyond reasonable doubt  both that  the individual was suffering from
SPD and that  they presented a serious and im m ediate r isk. Both of these would be highly
problem at ic to prove, bearing in m ind the lack of m edical consensus regarding SPD, and the
difficult ies of r isk assessm ent , especially where there is no offence.

The European Court  of Hum an Rights (ECtHR)  has not  dealt  specifically with the issue as to
whether t reatm ent  is a requirem ent  of Art icle 5 (1)  (e)  and therefore whether it  can
authorise the detent ion of those who are considered unt reatable. However it  does establish
that  those detained under Art icle 5(1)  (e)  m ust  be detained in a suitable therapeut ic
environm ent . Thus detent ion of DSPD individuals under these proposals in a prison
environm ent  would not  com ply.

ECHR jurisprudence is developing towards recognit ion of a state’s posit ive obligat ions to
protect  the lives of those known to be at  im m ediate serious r isk. These rights have to be
balanced against  an individual’s Art icle 5(1)  (e)  r ights. I t  is possible that  the ECtHR will
recognise that  in som e circum stances detent ion under Art icle 5(1)  (e)  can be authorised for
an individual with DSPD who can be shown to present  a serious and im m ediate r isk t o
others.

However the Governm ent  would have to dem onst rate a pressing social need, that  such an
individual could not  be dealt  with by other m eans and that  such m easures were
proport ionate. We quest ion whether his could be shown, in light  of the facts of previous
cases, and the lack of any sim ilar m easures in other j urisdict ions, either European or
elsewhere.

2  The proposals

The consultat ion paper suggests two possible m odels for int roducing the new powers of
indeterm inate detent ion and the re-organisat ion of services for  individuals with DSPD.

The first  m odel (Opt ion A)  is based on the exist ing legislat ive fram ework but  with significant
changes. The second m odel (Opt ion B)  would create a separate system  for the
indeterm inate detent ion of people with DSPD.

2 .1  Opt ion A: m aintaining the exist ing legislat ive  fram ew ork w ith m odif icat ions

I n addit ion to am ending the current  crim inal j ust ice legislat ion, Opt ion A also proposes
changes to the civil admission procedures under the Mental Health Act  1983 ( ’the Act ’) . One
of the condit ions which m ust  be m et  under the Act  before a person diagnosed as suffering
from  psychopathic disorder can be detained in hospital is that  t reatm ent  " is likely to
alleviate or prevent  a deteriorat ion" of the person’s condit ion ( the’t reatabilit y test ’) . The
consultat ion paper proposes that  the Act  should be am ended so that :

The ’t reatabilit y test ’ be rem oved from  the condit ions for the detent ion of DSPD individuals
under the Act ;

New powers for com pulsory supervision and recall of DSPD individuals follow discharge from
detent ion under civil proceedings.

Thus DSPD individuals could be detained whether or not  they are ’t reatable’.



2 .2  Opt ion B: the creat ion of a separate system

Under this opt ion new powers would be int roduced in both crim inal and civil proceedings to
provide for the indeterm inate detent ion of DSPD individuals, as well as powers for
supervision and recall following release from  detent ion. Those subject  to the new orders
would be detained in services m anaged separately from  m ainst ream  prison and health
service provision.

In addit ion to int roducing extensive changes to the crim inal j ust ice system  Opt ion B
proposes:

The int roduct ion of the ’DSPD order ’. This order would be available on the basis of evidence
that  the individual was suffering from  a severe personalit y disorder and as a consequence
presented a serious r isk to the public. The order would be subject  to appeal and periodic
review.
Com pulsory assessm ent . The DSPD order could only be m ade following a period of
com pulsory assessm ent  in a specialist  facilit y.

Opt ion B creates a new legal fram ework for the detent ion of all dangerous severely
personalit y disordered individuals, which will be based on the r isk that  they present  rather
than whether they have been convicted of an offence. This opt ion would also require the
creat ion of new facilit ies separate from  the prison and health service.

2 .3  The persons at  w hom  the governm ent ’s proposals are a im ed

The Governm ent ’s proposals are directed towards securing the detent ion of all individuals
with DSPD, whether or not  they are t reatable. As the Governm ent  has noted, m ost  of these
individuals are already detained either in hospitals or prisons and their detent ion is
authorised either under Art icle 5(1) (a)  or 5(1) (e) .

What  the governm ent  is seeking to achieve is a m echanism  for the detent ion of such
persons who are current ly in the com m unity or will at  som e point  return to the com m unity,
and who are deem ed to be unt reatable and thus not  subject  to detent ion under the Mental
Health Act  1983. I t  is possible to conceive of a spect rum  of individuals to whom  such a new
power m ight  extend:

a)  A determ inate sentence prisoner reaching the end of his sentence who was convicted for
an offence for  which the life sentence was not  available;

b)  A determ inate sentence prisoner convicted of an offence for which a life sentence was
available but  where, for one reason or another,  a life sentence was not  im posed;

c)  A person in the com m unity who has a st r ing of convict ions for  violence or sexual
offences, but  is not  current ly before the court ,  and who is not  considered by psychiat r ists
who have assessed him  to be t reatable.

d)  A person in the com m unity who has not  been convicted of any serious offences and is not
considered t reatable.

3 Current  provisions authorising the detent ion of individuals

The m ain provision under the ECHR which authorises the detent ion of individuals is Art icle
5, which states:

Everyone has the r ight  to liberty and security of the person. No one shall be deprived of his
liberty save in the following cases and in accordance with a procedure prescribed by law:



a. the lawful detent ion of a person after convict ion by a com petent  court ;
b. the lawful arrest  or detent ion of a person for non-com pliance with the lawful order of a
court  or in order t o secure the fulfilm ent  of any obligat ion prescribed by law;
c. the lawful arrest  or  detent ion of a person effected for the purpose of bringing him  before
a com petent  legal authority  on reasonable suspicion of having com m it ted an offence or
when reasonably considered necessary to prevent  his com m it t ing an offence or fleeing after
having done so;
d. the detent ion of a m inor by lawful order for the purpose of educat ional supervision or his
lawful detent ion for the purpose of bringing him  before the com petent  legal authority;
e. the lawful detent ion of persons for  the prevent ion of the spreading of infect ious diseases,
of persons of unsound m ind, alcoholics or drug addict s or vagrants;
f. the lawful arrest  or  detent ion of a person to prevent  his effect ing an unauthorised ent ry
into the count ry or of a person against  what  act ion is being taken with a view to deportat ion
or ext radit ion.

Decisions by the ECtHR have estabished the following principles;

Under the Convent ion the detent ion of any person is perm it ted only if it  falls within one of
the except ions contained in Art icle 5(1) . The Court  has consistent ly held that  those
except ions call for a narrow interpretat ion, for exam ple Engels v The Netherlands 1 EHRR
647;  Winterwerp v Netherlands (1979)  2 EHRR 387.

In Guzzardi v I taly  3 EHRR 367 the Court  stated in respect  of 5(1) (c)  that  it  is not  directed
towards a policy of general prevent ion against  an individual or a category of individuals who
present  a danger on account  of their cont inuing propensity to crim e:  it  does no m ore than
afford the cont ract ing states a m eans of prevent ing a concrete and specific offence.

I t  is a further fundam ental Convent ion principle that  the detent ion m ust  not  be arbit rary. I n
any part icular case, it  m ust  actually be shown to serve the Art icle 5(1)  purpose that  is relied
upon:  see e.g Winterwerp v Netherlands (1979)  2 EHRR 387.

In Stanley Johnson v the UK (1997)  The Court  stated:

d)  " the Court  st resses, however that  the lawfulness of the applicant ’s cont inued detent ion
under dom est ic law is not  it self decisive. I t  m ust  also be established that  his detent ion after
15 June was in conform ity with the purpose of Art icle 5(1) , which is t o prevent  persons from
being deprived of their liberty in an arbit rary fashion"

3 .1  Art icle 5 ( 1 )  grounds applicable  to unt reatable  DSPD individuals

Art icle 5(1) (c)  authorises, am ong other things, the detent ion of an individual when it  is
reasonably considered necessary to prevent  his com m it t ing an offence. The provision has
been given a rest r ict ive interpretat ion by the Court  which has held that  that  it  is not
directed towards a policy of general prevent ion, directed against  an individual or category of
individuals who present  a danger on account  of their cont inuing propensity to crim e. The
provision affords a m eans of prevent ing a concrete and specified offence:  see e.g Guzzardi v
I taly 3 EHRR 367 above. Given this const ruct ion, the detent ion of unt reatable DSPD persons
does not  fall within the scope of Art icle 5(1(c) .

The only other provision which, on the face of it ,  m ight  encom pass an order for the
detent ion of unt reatable DSPD’s is Art icle 5(1) (e)  which authorises the detent ion of a person
of unsound m ind. I n respect  of the DSPD at  whom  the Governm ent ’s proposals are aim ed,
two issues that  m ust  be sat isfied before Art icle 5(1) (e)  can be said to authorise the
detent ion of DSPD persons:

a)  There m ust  be sufficient  certainty within the psychiat r ic com m unity as to whether the
diagnosis is a proper one so as to bring it  within the m eaning of "unsound m ind".



b)  Art icle 5 (1)  (e)  m ust  be able to authorise the detent ion of persons who, though of
unsound m ind, are not  t reatable.

3 .2  Psychiat r ic certa inty in relat ion to the diagnosis

The ECHR does not  state what  is m eant  by "persons of unsound m ind". The ECtHR has
declined to define the term  on the ground that  it s m eaning is cont inually evolving. As
research in psychiat ry progresses, an increasing flexibilit y in t reatm ent  is developing and
society’s at t itudes to m ental illness change so that  a greater understanding of the problem s
of m ental pat ients becom es m ore widespread (Winterwerp v Netherlands (1979)  2 EHRR
387 (para 37) ) .

I n Winterwerp the Court  noted that  the ECHR does not  define ’persons of unsound m ind’.
While com m ent ing that  a definit ive definit ion cannot  be given to this term  the Court  noted
that  Art icle 5(1) (e) :

"obviously cannot  be taken as perm it t ing the detent ion of a person sim ply because his views
or behaviour deviate from  the norm s prevailing in a part icular society."

The Court  considered that  to hold otherwise would:

be irreconcilable with the exhaust ive list  of except ions in art icle 5(1) (e)  which call for a
narrow interpretat ion;

fail to conform  with the object  and purpose of art icle 5(1)  -  to ensure that  no one should be
dispossessed of his liberty in an arbit rary fashion;

disregard the im portance of the r ight  to liberty in a dem ocrat ic society.

The Court  held that  for detent ion to be lawful under Art icle 5(1) (e)  the following condit ions
m ust  be m et  ( except  in an em ergency) :

object ive m edical opinion to establish a t rue m ental disorder;
the m ental disorder m ust  be of a kind or degree warrant ing com pulsory confinem ent ;

the validity of cont inued detent ion depends on the persistency of the m ental disorder.

The Court  has given no definit ion of the term  ’unsound m ind’ and in Winterwerp noted that
this is a term  whose m eaning is cont inually evolving as research in psychiat ry progresses.

In the consultat ion docum ent  the governm ent  expressly recognises that  there is no
consensus in the psychiat r ic com m unity on the nature of personalit y disorder, how it  should
be m anaged or the extent  of the role health professionals should be expected to play in
dealing with those personalit y disordered people judged to be unlikely to respond to
t reatm ent  (para 15, p.7) . Plainly, it  is a m at ter for the psychiat r ic com m unity to determ ine
whether there is a psychiat r ic condit ion that  can be properly labelled as severe personalit y
disorder, that  is whether such a condit ion exists and whether a person who is suffering from
it  can be described as a person of unsound m ind. There is som e room  for argum ent  that  at
present  there is insufficient  agreem ent  within the com m unity for  the condit ion which is
labelled SPD to const itute unsoundness of m ind. No challenge has ever been m ade to this
diagnosis on the ground that  it  does not  const itute unsoundness of m ind. I t  m ay be that  the
condit ion would be t reated as being sufficient ly recognised by the psychiat r ic com m unity to
bring it  within the scope of Art icle 5(1) (e) . However this is a different  issue from  whether
any part icular individual can be proved to be suffering from  SPD with a sufficient  degree of
certainty.

3 .3  Art icle 5 ( 1 ) ( e)  and the detent ion of unt reatable  persons of unsound m ind



There is no case law which expressly deals with the quest ion of whether the detent ion of
persons of unsound m ind who are not  t reatable is perm issible under Art icle 5(1) (e) . I n
Winterwerp,  the Court  held that  the provision was not  concerned with the appropriateness
of a part icular form  of t reatm ent  that  the pat ient  was receiving. Such an issue would appear
to fall within Art icle 3.

In Ashingdane v United Kingdom  (1985)  7 EHRR 528 The court  accepted that  there m ust  be
som e relat ionship between the grounds of detent ion and the place and condit ions of
detent ion. I n principle this should be in a clinic, hospital or other appropriate inst itut ion. The
court  would not  concern it self with the suitabilit y of t reatm ent  or  condit ions, providing they
were such as to accom pany the reason for the detent ion.

I t  is clear, therefore, that  persons who are detained on grounds of m ental disorder m ust  be
detained in an inst itut ion which is appropriate for the provision of t reatm ent  for  that
disorder. I t  is arguable that  if the provision of t reatm ent  is an integral and essent ial
com ponent  of their detent ion, then unless the person of unsound m ind is, in principle,
t reatable their detent ion is arbit rary. Further support  for such a case m ay be derived from
the case of Guzzardi v I taly  3 EHRR 367 where it  was held that :

" the reason why the Convent ion allows [ persons of unsound m ind, alcoholics and drug
addicts] , all of whom  are socially m aladjusted, to be deprived of their liberty is not  only that
they have to be considered as occasionally  dangerous for public safety but  also that  their
own interests m ay necessitate their  detent ion. One cannot  therefore deduce from  the fact
that  Art icle 5 authorises the detent ion of vagrants that  the sam e or even st ronger reasons
apply to anyone whom  m ay be regarded as st ill m ore dangerous" (para 98) .

3 .4  Protect ion of the public

Both Guzzardi and Ashingdane were decided before there had been any significant
developm ent  in Convent ion jurisprudence of the concept  of the State’s posit ive obligat ions.
In our view, in assessing the scope of Art icle 5(1) (e)  today the Court  would seek to st r ike a
balance between the r ights of the person who is to be deprived of his liberty and the state’s
posit ive obligat ions under the Convent ion to protect  persons from  an infr ingem ent  by others
of their Convent ion r ights.

I n relat ion to Art icle 2 ( r ight  to life)  and Art icle 3 ( torture etc) ,  the Court  has held that  the
State m ay be obliged act ively to take m easures to prevent  the breach by one person of
these r ights as enjoyed by another. The provision of rem edies after the event  is not
sufficient , see for  exam ple Osm an v United Kingdom  (1999)  1 FLR 198. I n Osm an the Court
held that  such obligat ions arise where it  can be established that :

" the authorit ies knew or ought  to have known at  the t im e of the existence of a real or
im m ediate r isk t o the life of an ident ified individual or  individuals from  the crim inal acts of a
third party and that  they failed to take m easures within the scope of their  powers which,
judged reasonably, m ight  have been expected to avoid that  r isk."

At  present  the detent ion of a DSPD individual who has not  com m it ted an offence and is not
deem ed t reatable would not  fall with the scope of the State’s powers, and their failure to
detain would not  am ount  to a violat ion under Art icle 2.

However, the Court  is bound to consider Art icles 2 and 3 and ask it self what  m easures are
available to a State in the discharge of their dut ies, when assessing whether the scope of
Art icle 5(1) (e)  is broad enough to authorise the detent ion of unt reatable DSPD persons. The
point  m ade by the Governm ent  in the consultat ion paper is that  in relat ion to the group of
300-600 persons ident ified, there are no other effect ive protect ive m easures that  it  is
current ly able to take.



This as a m at ter of factual evidence we would dispute -  the wide definit ion of t reatm ent
allows for the detent ion of m ost  SPD individuals, and a failure to detain has often been a
failure of the relevant  services, linked to lack of resources, rather than a shortcom ing in the
law. However, there m ay be a few DSPD persons who have not  com m it ted an offence and
who are not  t reatable, who current ly cannot  be detained.

I t  m ay be possible, although we think it  unlikely, to envisage a situat ion where there were
near absolute certainty as to the diagnosis of a part icular individual and his propensity for
fatal violence, in which the state would be powerless to prevent  his going on to kill.  I n this
unlikely situat ion the Court  m ight  develop the jurisprudence under Art icle 5(1) (e)  in a
m anner that  provides the state with the legal m echanism s necessary to protect  the interests
of others under Art icles 2 and 3. I t  is possible therefore, that  the detent ion of unt reatable
DSPD persons could potent ially fall within Art icle 5(1)  (e) .

3 .5  Conclusion

We consider that  if the governm ent  were to int roduce legislat ion creat ing m echanism s to
secure the detent ion of those 300-600 unt reatable DSPD persons whom  it  is thought  are
current ly in the com m unity, it  would not  autom at ically violate the Convent ion. However, we
discuss below a num ber of procedural safeguards that  any such m echanism  m ust
incorporate if com pliance is to be assured.

4  Procedural safeguards

4 .1  Medical evidence

The governm ent  has already taken on board the need to com ply with Art icle 5(4) . I t  is clear
that  any order for  the detent ion of DSPD persons would have to be m ade by a court .
However, it  has said relat ively lit t le about  the procedure to be adopted and the evidence
that  m ust  be adduced before such an order can be m ade. These are both m at ters that
direct ly engage the Convent ion.

The ECtHR has held that , except  in em ergency cases, the individual concerned should not
be deprived of his liberty unless he has reliably been shown to be of unsound m ind.

"The very nature of what  has to be established before the com petent  nat ional authority  -
that  is, a t rue m ental disorder -  calls for object ive m edical expert ise. Further,  the m ental
disorder m ust  be of a kind or degree warrant ing com pulsory confinem ent . What  is m ore, the
validity of cont inued confinem ent  depends upon the persistence of such disorder" :

Winterwerp para 39.

The governm ent  proposes (at  para 10, p.13)  that  in the case of individuals who are not
current ly before the crim inal courts an order can only be m ade following referral for
specialist  assessm ent . Such referrals will be m ade in civil proceedings, e.g. by a m edico-
legal t r ibunal, and will be subject  to appeal. Referral will only be available on the basis of
prior psychiat r ic reports t ogether with evidence of probable r isk. Evidence of r isk will be
provided from  reports from  the police, probat ion or prison service. The governm ent
envisages that  over t im e such evidence will m ost  often com e from  the local m ult i-agency
public protect ion panels and r isk panels. The proceedings envisaged are current ly subject  t o
the ongoing review of the Mental Health Act .

Once a referral has been ordered assessm ent  will be undertaken over a period of several
weeks, perhaps longer in except ional cases, by a m ult i-disciplinary team  -  including
professionals with specialist  t raining drawn from  the probat ion, health, prison and social
services. I t  will need to include an intensive process of system at ic observat ion, form al
assessm ent , and history taking using a bat tery of standardised procedures so that  at  the
end of the period the team  can produce a report  on whether the individual has a personalit y



disorder. I f the person being assessed is found to be personalit y disordered, com m ents can
be included in the report  on the nature and severity of the disorder and the associated r isk
to the public. This assessm ent  report  will inform  the court ’s decisions on init ial detent ion
m ade in either civil or crim inal proceedings:  see paras 38-9, pp.18-19) .

Medical evidence is required at  two stages:  first , in order t o found the basis for m aking an
order for assessm ent .  I n view of the prelim inary and tem porary nature of any detent ion for
the purposes of assessm ent  we consider a schem e operat ing under the Mental Health Act
1983 whereby detent ion m ay be based upon the evidence of two registered m edical
pract it ioners, one at  least  of whom  is approved under s. 12 of that  Act  is adequate to
safeguard an individual’s r ights under 5(1) (e) . This is part icularly so where the decision to
m ake an order is placed with a m edico- legal t ribunal where the m edical m em ber of the
panel has a specialist  expert ise in personalit y disorders.

However, when it  com es to the m edical evidence necessary to support  the m aking of an
order, greater safeguards are needed in view of the uncertainty as to diagnosis, together
with the indeterm inate period of detent ion that  will be authorised. At  this stage the person
m ust  be reliably shown to be suffering from  a personalit y disorder. I t  would appear that  the
Governm ent  envisages that  the report  from  the assessm ent  cent re will form  a sufficient
evident ial basis upon which to m ake the order.

Though the establishm ent  of specialist  assessm ent  cent res is a welcom e safeguard against
m istaken diagnoses, it  is to be assum ed that  the psychiat r ists working in those cent res and
who will be responsible for the preparat ion of such reports will be drawn from  the
psychiat r ic com m unity where, current ly, no consensus about  the existence of the disorder
exists. I t  is also to be assum ed that  the psychiat r ists working in the cent res will be
sym pathet ic to the view that  the diagnosis is a m edically proper one. We consider that , at
the very least , in order to safeguard against  the r isk of m istaken diagnoses, there m ust  be
at  least  one other independent  report  from  a consultant  forensic psychiat r ist  with specialist
expert ise in personalit y disorders. Two such reports would be preferable.

4 .2  Burden and standard of proof

The burden m ust  rest  upon the State to prove that  the condit ions just ifying detent ion apply.
The standard of proof should in our view be the crim inal standard to cater both for the
uncertaint ies that  are associated with diagnosis and r isk assessm ent . The Governm ent  has
not  been forthcom ing about  the subject ive and uncertain nature of r isk assessm ent . This is
a notoriously difficult  exercise and not  one which m em bers of the police, probat ion and
prison service are necessarily any m ore equipped to conduct  than anyone else. What  these
services can provide is relevant  inform at ion about  the individual concerned. However, the
interpretat ion of that  inform at ion is a m at ter of opinion and judgem ent . There is a great
deal of room  for error and a high standard of proof will offer an im portant  safeguard against
m istakes. Such a standard also adequately recognises the draconian nature of the order,
which potent ially authorises life long detent ion. That  prospect  is a very real one for  DSPD
persons who are considered to be unt reatable.

4 .3  The test  of dangerousness

Two very im portant  issues that  engage the ECHR concept  of proport ionalit y have been given
scant  at tent ion by the governm ent . The first  concerns the nature of the danger that  is
capable of j ust ifying the im posit ion of an order and the second, the level of r isk that  the
individual m ust  be proven to present  of behaving in such a dangerous m anner.

The principle of proport ionalit y, a governing principle in ECHR jurisprudence, requires that  a
fair balance is st ruck between the protect ion of individual r ights and the interests of the
com m unity at  large by securing that  the rest r ict ions on individual r ights are st r ict ly
proport ionate to the legit im ate aim  they pursue.



As indicated the governm ent ’s proposals are drast ic m easures. They will authorise the
lifelong detent ion of persons who are not  current ly before the crim inal court  charged with an
offence, who m ay never have com m it ted any serious offences in the past , and who
them selves will gain no benefit  from  their detent ion. A very serious com pet ing interest  will
be required to j ust ify as proport ionate such an ext rem e interference with the r ight  to liberty.

We earlier indicated that  the State is under a posit ive obligat ion to safeguard the r ights
enjoyed by others under Art icles 2 and 3. To the extent  that  such an order were to be
aim ed at  prevent ing the com m ission of offences that  would involve the violat ion of such
rights, we consider that  it  would be found to be proport ionate. Such offences are those
which endanger life or lim b or involve the com m ission of serious sexual offences and in
respect  of which life sentences m ay be im posed. We do not  consider that  the m easure
would be found to be proport ionate in respect  of lesser offences. I ndeed the fact  that  the
life sentence is not  available for any person convicted of such offences conclusively
dem onst rates that  the Governm ent  does not  consider that  such st r ingent  m easures are
required to protect  the public against  their com m ission.

The drast ic nature of the m easure also calls for a high level of r isk to be proven. I n our view
nothing less than proof that  the individual is highly likely, or virtually certain, to com m it
such offences will j ust ify the im posit ion of the order on grounds of proport ionalit y.

4 .4  Place for  detent ion

Wherever an individual’s detent ion is based solely upon the ground that  he is suffering from
a severe personalit y disorder, he m ust  be detained in an inst itut ion the object  of which is to
provide t reatm ent  for that  disorder (Ashingdane v UK) .  The detent ion of such a person in a
prison is not , in our view, com pat ible with Art icle5(1) (e) . Under the governm ent ’s second
proposal the creat ion of such inst itut ions is envisaged.

4 .5  Review s of detent ion

The governm ent  recognises that  Art icle 5(4)  of the ECHR requires that  there be regular
reviews by a court  of cont inued detent ion. The scope of such reviews is not  closely defined.
However, the nature of Art icle 5(1) (e)  detent ion requires discharge if the reviewing court  is
sat isfied either that  the individual is no longer suffering from  SPD or, if he so suffering, he
no longer m eets the dangerousness test . For detent ion to be lawful the review m ust  be
effect ive. There are fundam ental difficult ies as to how this can happen , and in part icular
how a DSPD person can ’get  bet ter ’, if there are no form al t reatm ent  criteria.

I t  is not  m ade clear how frequent ly such reviews are to take place. I n view of the
suscept ibilit y of the condit ion to change over t im e reviews are required at  least  annually.
The review process under s. 28 of the Crim e (Sentences)  Act  1997 in respect  of post - tariff
discret ionary lifers and HMP detainees, which provides for reviews only once every two
years, should not  be used as a m odel. Such an interval pays insufficient  regard to the
possibilit y of change and carries with it  the prospect  of arbit rary detent ion.

During the review process the burden m ust  rem ain on the State to prove beyond reasonable
doubt  that  the detained person both cont inues to suffer a severe personalit y disorder and
that  the r isk of his com m it t ing offences dangerous to life or lim b, or serious sexual offences,
rem ains very high.

The Governm ent  appears to envisage that  discharge will always be condit ional in that  DSPD
persons will at  all t im es be subject  to recall (p.17 para 24(h) ) . I n our view the court  m ust
have the power to order absolute discharge in the event  that  the condit ions of detent ion are
no longer sat isfied and it  is not  appropriate for the individual to rem ain liable to recall. This
m irrors the powers that  the Mental Health Review Tribunals have under s. 73 of the Mental
Health Act  1983. There is no basis for dist inguishing between the two situat ions. A power of



absolute discharge ensures that  liabilit y to recall does not  persist  when the court  considers
that  such a power is arbit rary.

5  Pract ica l concerns

Definit ion, detent ion and t reatm ent  of SPD individuals has proved ext rem ely problem at ic.
There has been a st r ing of inquires following concerns over the apparent  m ism anagem ent
and breakdown of services for this group. Most  recent ly the Fallon Report  was ext rem ely
crit ical of Ashworth Hospital, especially regarding the operat ion of the severe personalit y
disorder ward.

The Fallon Inquiry noted that  such inst itut ions were inclined to becom e closed and isolated,
vulnerable to cont rol by often ext rem ely dangerous and devious pat ients. Therapeut ic im put
was m inim al, the regim e being predom inately custodial. I n part icular there were difficult ies
with recruitm ent  of adequate num bers of t rained staff.  At  Ashworth the project  for pat ients
with personalit y disorders had been underused for a year because of the absence of an
overseeing consultant  psychiat rist . The Mental Health Act  Com m issions Biennial Report
1997-9 drew at tent ion to the difficult ies of staffing the high security hospitals. We are
concerned that  any inst itut ions under these proposals would have sim ilar difficult ies in
at t ract ing the appropriate calibre of staff.

I ndividuals with m ental health problem s -  and in part icular SPD pat ients -  are already
st igm at ised within society. We are concerned that  individuals who these proposals are
aim ed at  will be labelled and further st igm at ised. I n part icular we are concerned that  by
virtue of being subject  to these orders they m ay at t ract  ext rem e adverse publicit y which in
turn m ay lead to vigilante type at tacks, sim ilar to those following the recent  release of
Robert  Oliver. The pract ical effect  of this m ay m ake their release into the com m unity,
should their condit ion warrant  it , difficult  to achieve. This difficulty has been found recent ly
in Am erica, where states which have detained offenders under draconian sex offenders
legislat ion passed in response to public dem and now wish to release offenders no longer
considered to be a r isk.

We are also concerned regarding the ’chill effect ’ these proposals m ay have in deterr ing not
only those suffering from  SPD, but  other individuals with m ental health problem s, from
seeking the professional help and intervent ion which m ay prevent  escalat ion of their
condit ion if sought  at  an early stage.

Finally we note that  the Governm ent  has expressed it s com m itm ent  to tackling all form s of
discrim inat ion. Mental health sufferers, and in part icular those with SPD already face severe
discrim inat ion in m any areas. We consider these proposals will increase this discrim inat ion,
both in how these groups are perceived, and in the actual m easures in place for  them .
Sim ilar draconian preventat ive powers are not  being considered for other dangerous groups
of people, for exam ple reckless drivers.

6  Conclusion

Liberty rem ains deeply concerned about  the hum an rights im plicat ions of the Governm ent ’s
proposals. We accept  that  in theory the proposals could be com pliant  with the European
Convent ion on Hum an Rights, especially bearing in m ind the potent ial developm ent  of
jurisprudence in respect  of the state’s posit ive obligat ions to protect  life under Art icle 2.

However, t o be com pliant  the proposals would have to be st r ict ly proport ionate and st r ict
safeguards would be essent ial. These would require the establishm ent  beyond reasonable
doubt  on object ive evidence that  an individual was suffering from  SPD and that  they were
an im m ediate and serious r isk. Bearing in m ind the lack of certainty in psychiat r ic opinion
and the degree of difficulty there is with r isk assessm ent , we consider this would be difficult
to establish -  part icularly in cases where no serious offence has been com m it ted.



Conversely we consider the consequences to an individual of incorrect  detent ion under these
proposals to be ext rem ely serious. The experience of the operat ion of sim ilar provisions,
albeit  in respect  of those convicted of serious offences, in other j urisdict ions, and the
lessons from  inquir ies such as the Fallon Inquiry, cause us concern as to how such a system
would work in pract ice, and the effect  this would have on the r ights of the individuals
detained under such provisions.

In theory we accept  that  these proposals -  with the necessary st r ict  safeguards -  m ay be in
com pliance with the European Convent ion on Hum an Rights. I n pract ice the r isk which they
pose to the civil libert ies of those they will affect  is too great  for Liberty to support  them .


