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About Liberty 

 

Liberty (The National Council for Civil Liberties) is one of the UK’s leading civil 

liberties and human rights organisations.  Liberty works to promote human rights and 

protect civil liberties through a combination of test case litigation, lobbying, 

campaigning and research. 

 

 

Liberty Policy 

 

Liberty provides policy responses to Government consultations on all issues which 

have implications for human rights and civil liberties. We also submit evidence to 

Select Committees, Inquiries and other policy fora, and undertake independent funded 

research.  

 

Liberty’s policy papers are available at  

http://www.liberty-human-rights.org.uk/publications/1-policy-papers/index.shtml  

 

Parliamentarians may contact: 

 

Gareth Crossman 

Director of Policy 

Direct Line: 020 7378 3654 

Email: GarethC@liberty-human-rights.org.uk 

 

 

Jago Russell  

Policy Officer 

Direct Line 020 7378 3659 

Email: JagoR@liberty-human-rights.org.uk 
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Overview 

 

1. Liberty greatly welcomes the proposal for a statutory offence of corporate 

manslaughter. This Bill provides a long-overdue opportunity for Parliament to fill a 

significant gap in the criminal law. For too long large organisations have escaped 

punishment where their gross negligence has killed employees or members of the 

public. A new offence might provide justice to families who lose loved ones in 

terrible incidents like the Hatfield derailment, the capsizing of the Herald of Free 

Enterprise or the many work-place deaths that occur each year. It could also protect 

life by providing an effective deterrent, a clear sign that gross negligence that kills 

will not be tolerated. For this the Bill is to be welcomed. 

 

2. Sadly, in its current form, the Bill would deny justice to families that lose loved 

ones in circumstances like the tragic cases of Victoria Climbie, Zahid Mubarek, Baha 

Mousa, Jean Charles de Menezes, Naomi Bryant or the young recruits who died in 

Deepcut barracks. The Bill is riddled with exemptions and get-out clauses for 

Government and its agencies, which Liberty believes to be neither acceptable nor 

necessary. Justice for bereaved families should not depend on who was grossly 

negligent or what activities they were carrying on at the time. A mother whose son is 

killed as a result of a grossly negligent decision to allow a dangerous criminal out of 

prison early has just as much right to justice as a mother whose son is killed by the 

grossly negligent handling of dangerous machinery in a factory. For all the 

Government’s talk of victims’ rights, this Bill shows scant regard for those victims 

who die as a result of the Government’s own gross negligence or that of its agencies.  

 

3. We urge Parliament to insist of the removal of the inequalities, unfairness and 

injustice that would be created by the many exemptions in the Bill. These include the 

catalogue of express exemptions in Clauses 3 to 7 of the Bill. They also include the 

many indirect ways that bodies could escape liability when their gross negligence 

kills. 

 

*** 
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Effectively Protecting Life: A New Statutory Offenc e  

 

4. The aims of this important Bill are to protect life and to provide justice to 

bereaved families and society as a whole where life is wrongly taken. The great value 

of life is self-evident and clearly reflected in the post-War human rights framework. 

The substantive rights in the European Convention on Human Rights begin with the 

unequivocal statement that: 

“Everyone’s right to life shall be protected by law”.1 

Long before the Convention was agreed, the offences of murder and manslaughter or 

homicide had been features of criminal laws throughout the world. These targeted 

criminal offences have served to protect life by acting as a clear sign that the taking of 

life is unacceptable, the threat of a conviction and punishment acting as a powerful 

deterrent.  

 

5. The law in the UK has, however, failed to provide universal legal protection for 

the right to life. Organisations, as opposed to individuals, responsible for the wrongful 

killing of their employees or members of the public are most likely to get off scot-free 

or at the most with a minor health and safety conviction. The offence of corporate 

manslaughter developed by the courts has been ineffective, and it has been impossible 

to use it to hold large organisations to account. Of the 34 work-related manslaughter 

cases brought since 1992, only seven prosecutions have succeeded (all against very 

small companies or sole traders). The unsuccessful prosecutions of companies 

believed to be responsible for large-scale disasters have enraged the public. Examples 

include the Southall rail crash and the failed prosecution of Great Western Trains;2 the 

Hatfield derailment and the failed prosecution of Railtrack and Balfour Beatty;3 and 

the capsizing of the Herald of Free Enterprise. Add to these cases the numerous work-

place deaths and high-profile deaths at the hands of state agents or due to their 

carelessness and there emerges a substantial gap in the extent to which everyone’s 

right to life is currently protected by the criminal law in the UK.  
                                                
1 Article 2(1) 
2 In September 1997, a high speed train from Swansea collided into a freight train at Southall. Seven 
people were killed and over 150 injured. 
3 In October 2000, four people died and more than 100 passengers and staff were injured when a high-
speed GNER train travelling at 115mph from London to Leeds was derailed by a broken rail near 
Hatfield, Hertfordshire. 



 5 

 

6. This Bill provides an important and long-overdue opportunity to fill this gap. It 

aims to enable more prosecutions to proceed by tackling the difficulties with the 

common law offence.4 It is regrettable that the introduction of this Bill has taken so 

long. In the last ten years we have had a Law Commission report on the subject,5 

private member’s Bills,6 a Government consultation paper,7 Select Committee 

recommendations8 and a draft Bill subject to pre-legislative scrutiny.9 It is nearly ten 

years since the Government made a manifesto commitment to create a statutory 

offence of corporate manslaughter. This important Bill has consistently slipped-down 

the legislative agenda, supplanted by a constant stream of knee-jerk criminal justice, 

terrorism and asylum bills.  

 

7. Parliament should now seize this opportunity to create an offence that is 

effective in protecting life and in holding organizations to account where their gross 

negligence kills. Many changes need to be made to the current Bill to achieve this. 

Most notably, exemptions need to be removed so that government departments and 

agencies are not immune from the threat of prosecution, and so that no parent is 

denied justice purely because of the identity of their child’s killer.  

 

*** 

 

                                                
4 The main difficulty with the current common law offence arises from the “identification principle”. 
This means that a company cannot be convicted for gross negligence manslaughter unless an 
individual, who can be identified as the ‘directing mind’ of the company, is individually guilty of the 
gross negligence which resulted in the death in question. A ‘directing mind’ is an individual in the 
company who is sufficiently senior to be ‘identified as the embodiment of the company itself’.4 It has 
proved very difficult to identify a ‘directing mind’ in all but the smallest of companies. Complex 
management structures and the delegation of responsibilities in larger companies make it less likely 
that an individual can be identified as embodying a company in his or her actions or decisions. 
5 Law Commission, Legislating the Criminal code: Involuntary Manslaughter: Item 11 of the Sixth 
Programme of Law Reform: Criminal Law: Report No 237, HC (1995-96) 171, pp 127-131  
6 Corporate Homicide Bill [Bill 114 [1999/2000]] (Mr Andrew Dismore) 
7 Paras 3.4.13 and 3.2.8 
8 Work and Pensions Committee, Fourth Report of Session 2003-04, The Work of the Health and Safety 
Commission and Executive, HC 456-I, para 53 
9 Home Office, Corporate Manslaughter: The Government’s draft Bill for Reform, Cm 6497, March 
2005; Home Affairs and Work & Pensions Select Committees, Draft Corporate Manslaughter Bill, 
2005-06, HC 540-I; Home Office, The Government Reply to the First Joint Report from the Home 
Affairs and Work & Pension Committees, March 2006, Cm 6755 
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Exemptions 

 

8. The Government has made much of the fact that the Bill removes Crown 

immunity.10 It describes this as a recognition that Government also needs to “be 

clearly accountable where management failings on its part lead to death”.11 The 

removal of Crown immunity is an important and welcome step. Sadly, as the Home 

Affairs and Work and Pensions Committees explained “the force of this historic 

development is substantially weakened by some of the broad exemptions included in 

the Bill”.12 Crown immunity has effectively crept back into the Bill by the back door. 

The Bill is riddled with exemptions and immunities, most of which apply to the 

actions of public bodies.13 Before considering the various exemptions in a little more 

detail, we explain why they are both inappropriate and unnecessary. 

 

9. It is obvious why the Government would prefer to avoid the embarrassment and 

public scrutiny that would follow from a corporate manslaughter prosecution. It is far 

less obvious how one could explain to the mother of a child, killed by the state’s gross 

negligence, why she should not receive justice, why a Government department or 

agency should get off scot-free when a private body making the same mistakes would 

be prosecuted. Justice for bereaved families should not depend on who was grossly 

negligent or what activities they were carrying on at the time. A mother whose son is 

killed as a result of a grossly negligent decision to allow a dangerous criminal out of 

prison early has just as much right to justice as a mother whose son is killed by the 

grossly negligent handling of machinery in a factory.14 She might well have felt less 

injustice if no corporate manslaughter offence had been created at all. 

 

                                                
10 According to the legal doctrine of Crown immunity, unless Parliament intends otherwise, onerous 
legislation does not apply to the Crown (on the basis that legislation is made by the Sovereign in 
Parliament for the regulation of Her subjects, not Herself). The Crown for this purpose is not limited to 
the monarch personally, but extends to all bodies and persons acting as servants or agents of the 
Crown, whether in its private or public capacity, including all elements of the Government, from 
ministers of the Crown downwards.  
11 Draft Corporate Manslaughter Bill, para 38 
12 Draft Corporate Manslaughter Bill, 2005-06, HC 540-I, para 204 
13 The range of exemptions included in the Bill has been much extended since the Committees reached 
the above conclusion. 
14 Article 14 of the European Convention also expressly guarantees non-discrimination in the 
protection of the human rights the Convention contains, including the right to life. 
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10. The many exemptions in the Bill offend not only our sense of fairness and 

justice, but also two important constitutional principles: 

·  The “Rule of Law” has long been a defining feature of the British constitution 

and that of other civilised countries around the world. A key element of the rule 

of law is equality before the law which Dicey described as meaning that: “With 

us, every official, from the Prime Minister down to a Constable or a collector of 

taxes, is under the same responsibility for every act done without legal 

justification as any other citizen”.15 Those who are in positions of power are not 

above the law, but subject to the same law as the rest of us. The inequality of 

impunity for public bodies is unfair and can bring the law into disrepute: if the 

Home Office can kill without being punished why shouldn’t large companies be 

able to do likewise?  

·  The second principle offended by the exemptions is the concept that all 

individuals should have the equal protection of the law. Article 2 of the 

European Convention requires “everyone’s” life to be protected by law. It does 

not require “almost everyone’s” life to be so protected. The protection you 

receive from the criminal law should not depend on whose carelessness puts 

your life at risk (a public body or a private company) or what they are doing at 

the time.  

 

11. There are some real and legitimate concerns which underlie the Government’s 

desire to immunise numerous public activities from prosecutions. It has argued that 

immunities are necessary because of the “very broad and often unique responsibilities 

of public bodies raise more difficult questions for accountability that affect the 

public”; because public bodies frequently operate under a framework of statutory 

duties which require them to perform functions; because they must often allocate 

resources between competing public interests with little (if any) option of deciding not 

to perform particular activities; and because their functions must be carried out in the 

wider public interest”.16 We agree that the organisations concerned are performing 

important public services, very difficult jobs often in difficult situations. Of course the 

                                                
15 Dicey, Law of the Constitution, 10th edition 1959, 189 
16 The Government Reply to the First Joint Report from the Home Affairs and Work & Pension 
Committees, March 2006, Cm 6755, p.21 
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prison service should not be convicted whenever a person is killed in custody; police 

authorities should not be convicted whenever someone is killed during a riot or 

counter-terrorism operation; and ambulance services should not be prosecuted 

whenever they don’t make it to the scene of an accident in time. This does not, 

however, mean that a conviction would never be justified in such circumstances. It 

means that the nature of the difficult jobs in question must be taken into account when 

assessing whether it has acted in a grossly-negligent way. We believe that, with 

appropriate guidance, juries can and should be trusted to make sensible decisions 

about such matters. They should be able to decide whether there has been a “gross” 

breach of a duty of care, i.e. whether the way the government body of agency has 

acted “falls far below what can reasonably be expected of the organisation in the 

circumstances”.17 Rather than creating broad exemptions, no-go areas for the courts 

and the criminal law, this Bill should trust juries not to make rash or unreasonable 

decisions and trust them only to convict public bodies of corporate manslaughter 

when it is appropriate to do so.  

 

12. The Government has also sought to justify the various immunities in the Bill on 

the basis that other accountability mechanisms are available and would be more 

appropriate than criminal prosecution. These include Ministerial accountability to 

Parliament, liability under the Human Rights Act, public inquiries and other 

independent investigations, judicial review and ombudsmen. First, other 

accountability mechanisms will not exist in all of the situations excluded from the 

scope of this offence.18 We do, however, accept that in some cases a corporate 

manslaughter prosecution may not be the timeliest and/or appropriate form of 

accountability. The public interest in a promptly held inquest or inquiry which reveals 

how a terrible accident occurred and how similar incidents may be prevented in the 

future may, for example, outweigh the public interest in a prosecution. This does not, 

however, mean that a prosecution should be excluded as a possibility. A victim’s 

family may feel that they cannot move on without a prosecution or the Government 

may refuse to allow a public inquiry to take place. Instead of exemptions, the Director 

of Public Prosecutions, when deciding whether it is in the public interest to prosecute 

                                                
17 Clause 1(4)(b) 
18 The exclusively public function exemption, for example, also applies to private bodies that would not 
be subject to other forms of accountability. 
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a public body for the offence, should take account of other accountability mechanisms 

and the impact of a prosecution thereon. 

 

13. We also accept that the punishments currently proposed may not be appropriate 

in the case of a public body. At present, the main sanction would be an unlimited fine 

which if imposed on a public body could impact on its ability to perform important 

public functions or amount to a pointless exercise of circulating money. The only 

other sanction that would currently be available is a remedial order. Making such an 

order against a central government department would put the courts in an awkward 

position – requiring them to tell the Government how to perform its functions. These 

issues do not, however, justify blanket exemptions from liability. Rather, they 

demonstrate the need for a more imaginative approach to the available sanctions or an 

alternative set of sanctions for public bodies. The Government’s original consultation 

paper had, for example, recommended a separate offence for Crown bodies, carrying 

declaratory relief only. 

 

*** 

 

Express Exemptions (Clauses 3 to 7) 

 

14. The following paragraphs provide a brief overview of the various express 

immunities from prosecution contained in the Bill. If requested, we are happy to 

provide further detail on these. 

 

Exclusively Public Functions (Clause 3) 

 

15. Clause 3 of the Bill contains wide-ranging immunities. Liberty is most 

concerned about the immunity for deaths which occurs in the context of the 

performance of an “exclusively public function” (a concept of which there is no 

helpful explanation in the Bill). This is not limited to public authorities and would, for 

example, apply to privately-run prisons. It would not, however, apply where the 

function performed relates to employees or the management of property. 
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16. After several months of pre-legislative scrutiny and hearing evidence from a 

range of experts and stakeholders, the Home Affairs and Work & Pensions 

Committees concluded: 

“We are very concerned by the exemption for exclusively public functions 

and are not convinced by the Government's arguments for including in the 

Bill a blanket exemption for deaths resulting from the exercise of public 

functions. We do not consider that there should be a general exception under 

this heading since bodies exercising such public functions will still have to 

satisfy the high threshold of gross breach before a prosecution can take place, 

namely that the failure must be one that "falls far below what could be 

reasonably expected.”19 

In response, the Government stated that it was “willing to look further at exactly how 

the exemptions in the Bill operate, both in terms of their clarity and what 

substantively is excluded”.20 When the real Bill was introduced, the inclusion of new, 

explicit exemptions in what are now Clauses 4, 5, 6 and 7 seemed to be a response to 

the Committees’ criticisms of the vague exclusively public functions exemption and 

their calls for greater clarity. Indeed, in Standing Committee, the Government 

suggested that this was the reason for some of the additional exemptions.21 If these 

new Clauses are indeed an acknowledgment of the lack of clarity in the "exclusively 

public functions” exemption they should have replaced that exemption, not 

supplemented it. If the Government believes that Clause 3(2) covers something which 

is not explicitly included in Clauses 4-7 it should make this clear by introducing 

additional exemptions which Parliament can then consider in detail. 

 

17. The Government has openly acknowledged that HM Prison Service and private 

companies running prisons could not be prosecuted as a result of this exemption. This 

exemption would also apply to the detention of patients with mental health problems, 

deaths in immigration detention centres, and those detained pending a trial before any 

criminal conviction. In Zahid Mubarek’s case , for example, no prosecution would be 

                                                
19 Home Affairs and Work & Pensions Select Committees, Draft Corporate Manslaughter Bill, 2005-
06, HC 540-I, para 217 
20 The Government Reply to the First Joint Report from the Home Affairs and Work & Pension 
Committees, March 2006, Cm 6755, p.23 
21 Standing Committee B, Thursday 26th October 2006 (Morning), col 135 
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possible, even it were established that gross negligence within the prison had caused 

his tragic death.  

Zahid Mubarek 

Zahid Mubarek was beaten to death with a table leg in his cell at Feltham Young 

Offenders' Institution on Tuesday 21 March 2000. Mubarek’s cellmate Robert 

Stewart who was known by the Prison Service at the time to be a violent and 

sometimes racist psychopath committed the murder. The decision of the Prison 

Service to place Mubarek and Stewart in the same cell has been severely criticised by 

an independent inquiry. The Report stated “Had there been effective management 

from the governor down, and within the wider prison system, the death could have 

been prevented” and that “Stewart should have stood out from the crowd” and should 

not have been placed in the same cell as Mubarek.  

As the Home Affairs and Work & Pensions Committees concluded: 

“We believe that there is no principled justification for excluding deaths in 

prisons or police custody from the ambit of the offence. The existence of other 

accountability mechanisms should not exclude the possibility of a prosecution 

for corporate manslaughter. Indeed public confidence in such mechanisms 

might suffer were it to do so. We are particularly concerned that private 

companies running prisons or custody suites, which are arguably less 

accountable at present, would be exempt. Accordingly, we recommend that, 

where deaths in prisons and police custody occur, they should be properly 

investigated and the relevant bodies held accountable before the courts where 

appropriate for an offence of corporate manslaughter.”22 

 

Military Activities (Clause 4) 

 

18. Deaths caused by gross negligence in the course of military operations,23 when 

preparing for or supporting such operations and during hazardous training activities 

are expressly exempted from the offence. The exemption covers the killing of both 

civilians and members of the armed forces. The following high-profile deaths 

                                                
22 Home Affairs and Work & Pensions Select Committees, Draft Corporate Manslaughter Bill, 2005-
06, HC 540-I, para 227 
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illustrate why the Ministry of Defence might wish to remain immune to the risk of a 

criminal prosecution and the public scrutiny that would surround it. 

Baha Mousa24 

“It was dawn when the squad of British soldiers raided the Ibn Al Haitham hotel. 

Baha Mousa's night shift on the reception desk was coming to an end and his father 

had just arrived to drive him home. The soldiers ordered Baha, 26, to lie on the black 

tiled floor of the lobby with six other hotel employees, their hands on their heads. 

Troops searched the building and arrested the staff, driving them off to a British 

military base in Basra, southern Iraq … Four days later Baha was dead. When his 

father, Daoud Mousa … arrived at the British military morgue to identify his son's 

body he was confronted with a bruised, bloodied and badly beaten corpse.” 25 
 

Deepcut 

Between 1995 and 2002 four young soldiers at Deepcut Barracks in Surrey died of 

gunshot wounds. The families of Sean Benton, 20, Cheryl James, 18, Geoff Gray, 17, 

and James Collinson, 17, do not accept the official explanation that they killed 

themselves and have campaigned for a full public inquiry. After a number of lower-

level investigations and inquests, repeated examples of bullying and a failure to learn 

past lessons at Deepcut were uncovered. A review by Nicholas Blake QC found that 

some recruits had suffered "harassment, discrimination and oppressive behaviour" 

and commented that "there was a reluctance by trainees to complain against NCOs; 

those who did complain about a senior NCO were vulnerable to reprisals and 

received an ineffective response by their immediate superiors". 

 

19. The Government has argued that this exemption is necessary so as not adversely 

to affect matters of national security or the defence capability and so that the ability of 

the Armed Forces to carry out, and train for, combat and other warlike operations is 

not undermined.26 For the reasons set out above, we do not believe the exemption to 

                                                                                                                                       
23 Including peacekeeping operations and operations for dealing with terrorism, civil unrest or serious 
public disorder, in which members of the armed forces come under attack or face the threat of attack or 
armed resistance (Clause 5(2)) 
24 NB a prosecution for this type of incident would also be impossible due to the limited territorial 
scope of the Bill. 
25 Extract from Guardian reports of incidents leading to Baha Mousa’s death: Rory McCarthy, 
February 21, 2004 
26 Draft Corporate Manslaughter Bill, para 40 
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be either appropriate or necessary. The duties of care owed by the armed forces, as 

defined by law, are already framed by reference to the realities of combat and 

preparation for combat. Furthermore, the nature of the necessarily dangerous activities 

undertaken by the armed forces would already be recognised by the definition of 

“gross negligence”. The Bill expressly states that a breach of that duty will only be 

“gross” where, “in the circumstances”, it falls far below what could reasonably be 

expected. Even if one assumed that the exemption were necessary or appropriate, at 

present it is too widely drawn. The Select Committees undertaking pre-legislative 

scrutiny of the Bill stated “Although we recognise the unique position of the armed 

forces, we consider that the exemption is drawn too widely.”27 Similar views were 

expressed in Commons Standing Committee. Ms Swinson MP expressed concerns 

about whether the fact that routine training could be covered.28 Mr Grieve explained 

“My concern is that the protection extends … to protecting the Ministry of Defence in 

a corporate sense from prosecution for what many would regard as a totally botched 

training operation”.29  

 

Policing and Law Enforcement (Clause 5) 

 

20. Clause 5 contains two exemptions which were not contained in the draft Bill:  

·  A blanket exemption for deaths of civilians caused by the gross negligence of 

the police or other public authorities in the performance of policing or law-

enforcement activities; and  

·  An exemption for the killing of members of the public and employees of a 

police force or other public authority which occurs in connection with 

operations or training for dealing with terrorism, civil unrest or serious public 

disorder in which the authority comes under attack or faces the threat of attack 

or violent resistance.  

It would appear that the second exemption was specifically designed to deal with 

incidents like the killing of Jean Charles de Menezes. 

                                                
27 Home Affairs and Work & Pensions Select Committees, Draft Corporate Manslaughter Bill, 2005-
06, HC 540-I, para 239 
28 Standing Committee B, Tuesday 24th October 2006 (Afternoon), col 113 
29 Standing Committee B, Tuesday 24th October 2006 (Afternoon), col 117 
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Jean Charles de Menezes 

On Friday 22nd July 2005, Jean Charles de Menezes was shot seven times in the head 

by plain-clothes policemen on a tube train at Stockwell station in South London. Jean 

was in no way involved in any terrorist activity. Jean’s family were not informed 

about his killing until over 24 hours after it happened and the metropolitan police 

immediately began briefing the press with ‘off the record’ statements saying that Jean 

was a terrorist, that he was acting suspiciously, that he was wearing a bulky coat and 

that he was challenged but refused to co-operate. All of these statements have turned 

out to be false. As a result of demands by Sir Iain Blair, the Independent Police 

Complaints Commission (IPCC) investigation into the killing was delayed for 6 days. 

Many questions about how this mistake was allowed to happen and about the 

whereabouts of important evidence remain unanswered. 

 

21. We do not consider there to be anything inherent in the nature of the work 

carried out by organisations involved in law enforcement activities which means that 

such organisations should never be prosecuted for corporate manslaughter. We do, 

however, accept that the job of law enforcement (especially in the counter-terrorism 

context) is a difficulty one. These difficulties must, of course, be taken into account 

by the jury when determining whether a body’s conduct falls far below what could 

reasonably expected in the circumstances. As presently drafted, a case like that of de 

Menezes would never be able to come before a jury in the first place. 

 

Emergency Services (Clause 6) 

 

22. Clause 6 contains new exemptions which were not contained in the draft Bill. It 

covers, in particular, deaths caused by the emergency services (widely defined) when 

responding to an emergency. This exemption only applies where a member of the 

public is killed and does not cover the death of employees. As members of the 

Standing Committee explained this could have unexpected and undesirable 

consequences: 

“It is difficult to see that the NHS will not be exempt from the possibility of 

being charged with corporate manslaughter in respect of every hospital patient 
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who happens to be in hospital with a condition that might be life 

threatening.”30 

And 

“If ambulance men spend their time having cups of tea in a café rather than 

sitting in the cab of their ambulance and so fail to save somebody on a routine 

emergency or to go to someone’s house, and it turns out that the management 

of the ambulance trust knew very well that this was a regular practice among 

numerous ambulance crews and had done nothing about it … the management 

will not be capable of being prosecuted for corporate manslaughter”.31 

 

23. When the Home Affairs and Work & Pensions Select Committees considered 

the draft Bill, which did not include this Clause, they concluded: “We believe that the 

Bill should be drafted so that emergency services' operational activities are only liable 

for the offence in cases of the gravest management failings.”32 Liberty agrees that 

liability for the offence should only arise from the “gravest of management failings”, 

gross negligence as defined in the Bill. An organisation should not be prosecuted for 

this offence where the failings are minor. However, as presently drafted, even where 

the failures are enormous a prosecution would not be possible.  

 

Child Protection and Probation (Clause 7) 

 

24. The Bill contains two more new immunities that cover deaths arising from gross 

negligence in the performance of functions to protect children from harm or in 

relation to the activities of probation services. The following cases illustrate the kinds 

of situations where the exemption may apply. 

 

Victoria Climbie 

In 2000 Victoria Climbie was tortured to death by her great-aunt, Marie Therese 

Kouao, and the woman's boyfriend Carl Manning. When Victoria died she had 128 

separate injuries on her body, including cigarette burns, scars where she had been hit 
                                                
30 Standing Committee B, Thursday 26th October 2006 (Afternoon), col 156 
31 Standing Committee B, Thursday 26th October 2006 (Afternoon), cols 161-162 
32 Home Affairs and Work & Pensions Select Committees, Draft Corporate Manslaughter Bill, 2005-
06, HC 540-I, para 245 



 16 

by a bike chain and hammer blows to her toes. She was also forced to sleep in a bin 

liner in the bath at the home in Tottenham, north London, where she lived with 

Kouao and Manning. Victoria was seen by dozens of social workers, nurses, doctors 

and police officers before she died but all failed to spot and stop the abuse, as she was 

slowly tortured to death. She was taken into hospital with injuries on a number of 

occasions and calls were made to her local authority warning of her abuse. Lord 

Laming’s public inquiry into the case concluded that the failings by the agencies 

involved were a “disgrace”. 

 

Naomi Bryant 

In August 2005 Naomi Bryant was stabbed to death in her home in Winchester. Her 

killer, Anthony Rice, was freed on licence nine months before and had been serving a 

life sentence for violent offences against women. An inquiry by HM Inspectorate of 

Probation concluded that Mr Rice should not have been released. The report 

catalogued a “string of deficiencies, in the form of mistakes, misjudgements and 

miscommunications at various stages throughout the whole process of this case.” 

 

*** 

 

Indirect Exemptions 

 

25. In addition to the express exemptions discussed above, the Bill contains a 

number of less obvious get-out clauses which would enable bodies to evade liability 

where their gross negligence kills. 

 

No Liability for Partnerships and other Unincorpora ted Bodies 

 

26. Only “corporations”, bodies listed in Schedule 1 to the Bill, and police forces 

are currently covered by the Bill. Partnerships, sole traders and other unincorporated 

bodies, such as clubs and associations, are excluded and could never be prosecuted. 

We see no reason why, because a business has decided not to incorporate, this should 

mean that the business should be able to evade liability for this offence. This leaves a 

gap in the deterrent effect of the offence and would mean that the Act would not 
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operate to encourage partnerships, clubs and societies to revisit and assess their health 

and safety practices. We also fear that this could create an artificial incentive for 

irresponsible and careless businesses to structure themselves as partnerships rather 

than companies. 

 

27. The decision to exclude unincorporated bodies appears to be a “u-turn” from the 

original Home Office Consultation document, which argued against “artificial barriers 

between incorporated and non-incorporated bodies”. In Committee in the Commons, 

the Minister seemed to suggest that there may be a further “u-turn”, stating that this is 

“a question for the future” and that “The Bill could be extended after the offence has 

been put in place”. Those who are familiar with the length of time that it has taken for 

this Bill to be presented before Parliament will be rightly sceptical of such comments. 

In reality this is likely to be the only opportunity to create a new statutory offence. 

Parliament must take this opportunity to ensure that the Bill covers everything it 

should, rather than relying on Government promises of future action which may well 

fail to materialise or, at any rate, to materialise in the near future. 

 

28. The Government has been given numerous opportunities to explain why the 

offence should not apply to unincorporated bodies. Its arguments do not stand up to 

scrutiny: 

·  The main argument is that, in practice, not many cases would be affected.33 

Even if it were true that only a few unincorporated bodies would ever be 

prosecuted, it would not make this change to the Bill insignificant. Any cases 

which did arise would, by definition, involve someone’s death as a result of an 

organisation’s gross negligence. A bereaved relative would take very little 

comfort from the fact that the partnership responsible could not be prosecuted 

because Parliament had not thought that these cases would happen very often. 

·  When the Scrutiny Committees asked why unincorporated bodies should not be 

included, Fiona Mactaggart MP suggested that it would just be too difficult to 

address this issue in the Bill.34 Other legislation, like the Disability 

                                                
33 Standing Committee B, Thursday 19th October 2006, col 52 
34 Home Affairs and Work & Pensions Select Committees, Draft Corporate Manslaughter Bill, 2005-
06, HC 540-I, para 58 
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Discrimination Act 1995 and the Health and Safety at Work Act 1974 already 

applies to unincorporated bodies so we do not accept this argument. 

·  The Government has argued that it would not be appropriate to extend the 

offence to unincorporated bodies because they do not have a distinct legal 

personality. As a strict matter of company law this is true. We do not, however, 

consider this sufficient reason to leave a gap in protection for those killed by the 

gross negligence of large unincorporated bodies such as big partnerships of 

accounting and law firms which, in the public’s perception, do have distinct 

identities.35 

·  A final argument has been that the existing common law offence of corporate 

manslaughter does not apply to partnerships and, therefore, neither should the 

offence in this Bill.36 If this argument were taken to its logical conclusion, the 

Government would be proposing a Bill which retains the “directing mind” 

principle which has made the existing common law offence ineffective. 

Parliament should seek to improve on the common law in this area rather than 

retaining its weaknesses. 

 

A “Duty of Care in Negligence” (Clause 2) 

 

29. If an organisation did not owe a “relevant duty of care” to a person it kills it 

could not be guilty of corporate manslaughter no matter how serious its failings. The 

Bill limits “relevant duties of care” to duties that the courts have determined to exist 

in the context of claims for damages “under the law of negligence”. Clause 2 operates 

as an indirect exemption from liability for many public bodies as the courts have 

decided that such bodies do not owe duties of care in negligence in many contexts:37 

                                                
35 In the case of small partnerships or sole traders an individual prosecution for gross negligence 
manslaughter is likely to be possible. 
36 Standing Committee B, Tuesday 19th October 2006, col 51 
37 The arguments used by the courts to deny a duty of care in negligence do not exist in the context of 
the crime of corporate manslaughter. First, the risk of a drain on limited resources would not exist if 
there were a restriction on the financial penalty that could be imposed on public bodies. Secondly, the 
availability of other accountability mechanisms could be taken into account by the Director of Public 
Prosecutions when deciding whether to prosecute the public body for the offence. Finally, the risk of 
over-caution, arising from the fear of being sued for minor errors, would not exist. There would be no 
risk of a prosecution for this offence arising from minor mistake – only from serious, gross breaches of 
a duty. 
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·  No duty of care in negligence is owed by a fire brigade to respond to an 

emergency;38  

·  The police owe no duty of care to individual members of the public to 

apprehend a criminal or investigate crime,39 or to maintain public order;40 

·  No duty of care in negligence is owed by one participant in an illegal enterprise 

to another joint participant (the principle of ex turpi causa non oritur actio).41 

This argument was, for example, used by the defence in R v. Wacker42 by a 

people-smuggler responsible for the deaths of 58 Chinese immigrants who 

suffocated to death in the back of his lorry.43 

Accordingly, even if the express exemptions in the Bill were removed, it would often 

be impossible to prosecute a public body for the offence because no “duty of care in 

negligence” would exist. The arguments used by the courts to deny a duty of care in 

negligence do not exist in the context of the crime of corporate manslaughter. First, 

the risk of a drain on limited resources would not exist if there were a restriction on 

the financial penalty that could be imposed on public bodies. Secondly, the 

availability of other accountability mechanisms could be taken into account by the 

Director of Public Prosecutions when deciding whether to prosecute the public body 

for the offence. Finally, the risk of over-caution, arising from the fear of being sued 

for minor errors, would not exist. There would be no risk of a prosecution for this 

offence arising from minor mistake – only from serious, gross breaches of a duty. 

 

30. The Government has argued that it is necessary to link the offence existing legal 

duties as it would be unfair to prosecute an organisation for failing to do something 

there was no legal obligation to do in the first place.44 For this reason it has restricted 

the application of the offence to cases in which a “duty of care in negligence” is owed 

                                                
38 Capital and Counties plc v. Hampshire CC etc. [1997] 2 All ER 865 
39 Hill v. Chief Constable of West Yorkshire [1989] AC 53 
40 Hughes v National Union of Mineworkers [1991] 4 All ER 238 
41 Pitts v. Hunt[1991] 1 QB 24 
42 [2003] Q.B. 1207 
43 In that case, the Court of Appeal found that the normal rule, which would have applied in a claim for 
damages in negligence, should not be applied in the context of the common law offence of gross 
negligence manslaughter. As this Bill explicitly links the offence to the law of negligence, the court 
would have no choice but to apply the principle of ex turpi causa non oritur actio, meaning that the 
defendant would be able to escape prosecution. 
44 Cf The Minister, Standing Committee B, Thursday 19th October 2006, col 42 
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by the organisation to the deceased. There is some force in this assertion. However, 

duties of care owed under the law of negligence are not the only duties that 

organisations owe to individuals that could be killed by their activities. By statute 

Parliament has also imposed a range of duties on organisations (i.e. under the Health 

and Safety at Work 1974 and under the Human Rights Act 1998).45 If a person is 

killed because an organisation commits a gross breach of some statutory duties, we 

believe that it should be possible to prosecute them for the offence of corporate 

manslaughter. We accept the Government’s concern that it would cause too much 

uncertainty if all statutory duties were treated as “relevant duties of care”. Extending 

the relevant duties to those which exist under statutory provisions listed in a Schedule 

to the Bill would, however, address this concern. 

 

Limited Categories of Relationship 

 

31. Even if a “duty of care in negligence” did exist, an organisation could not be 

prosecuted for this offence if that duty did not arise in one of the limited 

circumstances set out in sub-clauses 2(1)(a) to (c). These circumstances include duties 

owed by employers to employees, by occupiers of premises and in connection with 

the supply of goods or services or the carrying on of a range of other functions on a 

commercial basis. Many circumstances in which a person should owe a duty not to 

kill another by their gross negligence are excluded from this list, making a 

prosecution impossible. The prison service and most policing would not, for example, 

be covered as the prison service and police are not “supplying” anyone with goods or 

services. A state-run prison would not fall within the heading of “the carrying on of 

any other activity” (3(1)(c)(iii) as they are not carrying on an activity for 

consideration.  

 

32. This exclusive list of types of relationship is unnecessary and adds extra 

complexity to the offence. It was severely criticised by the Committees that undertook 

pre-legislative scrutiny of the draft Bill:  

                                                
45 Indeed, this is already recognised in Clause 2 of the Bill which defines “the law of negligence” as 
including the Occupiers’ Liability Act 1957 (c.31), the Defective Premises Act 1972 (c.35) and the 
Occupiers’ Liability Act 1984 (c.30). 
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“If the Government does decide to continue to base the offence on duties of 

care in negligence we do not believe the common law concept should be 

limited by introducing categories where a duty of care must [sic]  be owed.”46 

In its response, the Home Office accepted that this list was designed to operate, in 

part, as a means of exempting certain activities of public authorities.47  

 

33. Liberty does not believe that it is either necessary or acceptable to include 

numerous blanket immunities for the activities of Government and its agencies in the 

Bill. Nevertheless, if it is decided that such exemptions are appropriate these should 

be clearly stated on the face of the Bill rather than resulting from obscure provisions 

like Clause 2. This would facilitate more effective parliamentary scrutiny and make 

the final legislation easier to understand which is particularly important where new 

laws create criminal liability. 

 

 

 

Jago Russell, Liberty  

                                                
46 Home Affairs and Work & Pensions Select Committees, Draft Corporate Manslaughter Bill, 2005-
06, HC 540-I, para 108 
47 The Government Reply to the First Joint Report from the Home Affairs and Work & Pension 
Committees, March 2006, Cm 6755, pp.10-11. See also Standing Committee B, Thursday 19th October 
2006, col 43 


