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Introduction

1. Liberty welcomes the opportunity to comment on the UK Borders Bill. Our
primary focus will be on proposals to require biometric registration of non EU

nationals and on the presumption of deportation of foreign criminals. Deportation

became an issue in April 2006 when the Home Office admitted more than 1,000

foreign prisoners were released on completion of their sentence between 1999 and

March 2006 without being considered for deportation. The then Home Secretary

Charles Clarke said in a statement to the House of Commons that the law would be
changed to create a “clear presumption... that deportation will follow unless there are
special circumstances why it canndtAt the time Liberty expressed concerns at any
move towards blanket deportation and stressed the importance of human rights

protections.

2. It is a common complaint of Liberty that there is far too much unnecessary
legislation and the statute book is overly politicised. This is one of the worst
examples of unnecessary legislating that we have seen in recent years. The
consequence of Home Office administrative mistake is to create a system of automatic
deportation that can only be revoked in extremely limited circumstances. The new
system would not have prevented the mistakes occurring and will not prevent the
same thing happening in the future. Having said this, we are relieved that a person
will not be deported if to do so would breach their convention rights or breach the

United Kingdom’s obligations under the refugee convention.

3. The taking of biometrics of all citizens from outside the European Economic
Area (EEA) would appear to be the first step towards the compulsory registration of
identification and biometric information as part of a national compulsory identity card
scheme. Liberty believes the biometric identification document is likely to be used as

a tool of internal immigration control.

'Hansard http://www.publications.parliament.uk/pa/cm200506/cmhansrd/cm060503/debtext/60503-
04.htm#60503-04 spminQ



The Bill

Detention at Ports

4. Sections 1 to 4 allow for the designation of immigration officers. Officers
who are designated by the Secretary of State will be able to exercise detention powers
against anyone who is (or who he suspects is) about to commit an offence, or who he
suspects is committing or has committed an offence. After detention a police officer
must be called to attend and detention cannot exceed three hours. These powers are
similar to other powers under s.24A of the Police and Criminal Evidence Act 1984,
which was amended by the Serious Organised Crime Act 2005, to create standardised
arrest powers for non policing bodies. However, the powers in clause 1 go further
than S.24A in that they allow for search and for the use of reasonable force to detain.
Clause 3 also creates specific offences of absconding from, assaulting or obstructing a

designated officer.

5. As a consequence, the powers of designated immigration officers will be more
on a par with those enjoyed by officers of HM Revenue and Customs as opposed to
other quasi policing officials such as police community support officers. Liberty does
acknowledge that there may be occasions where it is appropriate to detain and search
when there is no constable present. However we also note that this extension is part of
a general trend to grant powers traditionally reserved for the police to those who have
not received policing training. The granting of quasi policing powers to immigration
officer also conflates crime and immigration. Governments should be wary of sending
continuous signals that immigration is criminally suspicious per se. Furthermore,
these powers relate to British nationals. For the first time this seems to bring British
Nationals within the control of the immigration service. This is of particular concern
seeing as there is no need for the suspected offending to be in any way related to

border control.



6. There is no mention in the bill of accountability relating to these increased
powers and we hope that second reading debate will clarify the processes allowing
complaints and grievances about the exercise of powers. Similarly the designation
process simply states that in order to be designated, an officer needs to be fit and
proper for the purpose and properly trained (Clause 1(2)). We hope that further details
about the manner of training and what constitutes ‘fit and proper for purpose’ will
emerge during progress of the bill. It might be appropriate for regulations to set out

the designation and training process in greater detail.

Biometric Registration

7. Clauses 5 to 15 set out powers for the Secretary of State to make regulations
requiring anyone subject to immigration control to apply for the issue of a ‘biometric
immigration document’ (‘the document’). Persons subject to immigration control are
those who require leave to remain in the United Kingdom, whether or not they have
leave to remain. This will cover every person who originates from outside the EEA
including, for example, Commonwealth citizens who have been given indefinite leave
to remain in the UK. The explanatory notes to the bill do not give any indication of
the policy justification behind the creation of the document. The Home Office press
release accompanying the publication of the bill said that the document ‘will help the
government prevent fraud and illegal employment, and make it harder for immigrants
to adopt multiple identities.”> Although not stated as the reason for introduction,
biometric registration is effectively the first stage of roll out of the National Identity
Card Scheme. This is certainly how roll out towards compulsion was envisaged in the
November 2003 Document ‘Identity Cards: The Next Steps’. This identified the first
step towards general ID cards compulsion as ‘introducing mandatory biometric
identity documents for foreign nationals coming to stay in the UK for longer than 3

months.”>

8. The scope of the registration regulations are extremely broad. The bulk of

detail will be contained in regulations made by the Secretary of State. These

2 http://www.homeoffice.gov.uk/about-us/news/powers-boost-controls
? Identity Cards: the Next Steps http://www.archive2.official-
documents.co.uk/document/cm60/6020/6020.pdf Page 5



regulations can include such open ended obligations as requiring the use of a
document where a question arises about a persons status in relation to nationality or
immigration (Clause 5 (1)(b)(iii)) and requiring a person who produces the document
to provide other information for comparison (Clause 5 (1)(c)) . There is also
potentially unlimited scope on what information can be required. Regulations can
make provision as to the content of the document - which can include non-biometric
information — (Clause 5 (2)(d)) and allow for the document to be combined with other
documents (Clause 5 (2)(e)). They can also require the document holder to notify the
Secretary of State at any time stipulated by regulations (Clause 5 (2)(h)) and require
the surrender of the document or any other documents (Clause 5 (2)(1)(j) and (k)).
Sanctions for a failure to comply with any of the regulations can carry severe
sanction. While the financial penalty is limited to a £1000 fine (Clause 9 (3)) more
drastic steps such as the cancellation of leave to remain in the UK can also be
imposed (Clause 7 (2)(c)). Clause 8 provides a direct link between the information
contained on the document and the information that will be held on the National
Identity Register created by the ID Card Act 2006. This allows regulations to permit
the use of information for specified purposes not relating to immigration (Clause 8(2))
and provides that there is no need to destroy information if it is retained in accordance

with other enactments (Clause 8(4)).

0. The potential scope of regulations is therefore extremely broad. They can
theoretically force any non EEA person to provide unlimited information for
unlimited purposes. For example, regulations made under clause 5(2)(d) could require
that any person required to apply should provide detailed information about their
medical history which could then be used for purposes which have nothing to do with
immigration by virtue of clause 8(2). Of course the regulations will clarify the scope
but the ability of parliament to determine whether that scope is appropriate is limited.
Clause 6 sets out the process by which regulations will be made. These will be by the
positive resolution procedure so they must be laid before and approved by both
Houses of Parliament. However, this does not allow for any variation of the
regulations. They will either stand or fall as a whole. It may be that Parliamentarians
feel that while the majority of regulations are reasonable, there are others that go too

far. We believe that such wide ranging regulations should be amendable.



10. Liberty’s principal concern over the creation of biometric immigration
documents is that they have the potential to be used as a form of internal immigration
control. Immigration officials frequently apprehend people on public transport. In
September 2004, The Guardiamewspaper ran a story claiming that in the previous 15
months, 235 operations had been conducted adding “The figures showed that those
arrested included 717 failed asylum seekers but thousands more people have been
stopped and questioned by immigration staff using powers which the police are
banned from using.”* Comments by the then immigration minister, Des Browne,
were telling. He said that officials could legitimately question people to determine
their immigration status where there is a reasonable suspicion that a person is an
immigration offender. Once the documents have been brought in it is easy to see how
people who do not ‘look like’ EEA citizens will be regularly asked to establish their
status. Those who do not originate from the EEA come from any number of countries
and a variety of ethnicities. We are, however, concerned that it will be predominantly
black and minority ethnic people who are required to satisfy immigration officers of
their status. The creation of the biometric immigration document has the potential to

be racially divisive.

11. These concerns are compounded by an addition to the bill since first
published in the House of Commons with a new Clause 5 (4). There was the potential
that the wide range of regulation requiring production of a BID under clause 5 (1) (b)
might possibly conflict with the restrictions requiring the production of Identity Cards
contained in Section 16 of the Identity Cards Act 2006. Following the likely
conflation of the BID and ID card it would not be clear which Act takes precedence.
The new Clause 5 (4) states that following any combination with an ID card the
requirements of the UK Borders Act will take precedence. It is clear from this that

there is an intention that the BID be regularly produced”.

12. Balanced against this is a further addition to the bill since publication

contained in Clause 5(5).This states that regulations may not make provision that a

* Guardian, 15 September 2004 ‘1,000 illegal migrants arrested in swoops’ Alan Travis

> For the sake of completeness we would add that Liberty does not accept that the restriction on
production of ID Cards contained in Section 16 IDCA will have any particular lasting impact. This is
because the prohibition on production falls away once a person has been required to register for entry
on the National Identity Register. As it is the Governments intention that eventually everyone will be
required to register the protection will only be of a limited duration.



BID does not have to be carried at all times. We are pleased to see that this safeguard
has been inserted especially as Liberty proposed it during Committee Stage in the
House of Commons. We would however point out that it is not an absolute safeguard
against the production of a BID becoming commonplace to, for example, police
officers. A bar on passing regulations that requirethe BID to be produced does not
mean this cannot become standard practice. The reality of day to day policing is that
the police will frequently ask people for identification. They are entitled to do with
reasonable suspicion that a person has committed an offence under S. 24 of the Police
and Criminal Evidence Act 1984 (PACE) and can arrest a person without warrant in
order enable the identity of the person in question to be ascertained. Further powers to
stop and search without suspicion are available throughout London on rolling
authorisation under s.44 of the Terrorism Act 2000. Section 44 has been frequently
criticized as being used as a general policing power in situations which are clearly not
terrorism related. Furthermore, the Sunday Times on 27 May 2007 gave details of
other new powers being considered by the Home Office which would allow police
officers to stop, question and require identity of people without suspicion. We are
pleased that the safeguard is in place but would point out to parliamentarians that it
falls short of ensuring the prevention of BID production to the police and immigration

agencies.

13. There may be a considerable number of people in the UK who do not have
rights of residence or work. However, we do not see the creation of a biometric
registration document as being a particularly effective method of dealing with this.
When the Bill was published, the Immigration Minister Liam Byrne said that the
document would “make life easier for...businesses by giving them a failsafe, easy
method to check whether people are here legally and whether they are who they say
they are.”® Employers already face legal obligations under the Asylum and
Immigration Act 1996, to make document checks in order to establish that employees
have a right to work in the UK. This will normally be by way of questions in
applications and references to passports and other relevant documents. We are not
aware that there is a significant problem with employers being deceivecy fraudulent

employees with fake documents. It would be helpful if the Government were to

6 http://news.bbc.co.uk/1/hi/uk_politics/6300725.stm



clarify in Second Reading debate — or elsewhere during passage of the bill - if there is
such a problem. We suspect the real problem of illegal working lies not in the
deceiving of honest employers but in the intentional employment of those without
immigration status by unscrupulous and exploitative employers. If so, the creation of
the document will have no impact as such employers are fully aware (and indeed

depend on the fact) that their workers are employed illegally.

14. More generally we would add that the existence of a biometric identification
document is unlikely to have a great impact upon the numbers of people illegally
residing in the UK. As stated in the previous paragraph, if there is a significant
problem it lies in the exploitation of illegal workers. It follows that the authorities are
likely to know where many illegal immigrants might be located. The tragic events in
Morecombe bay in February 2004, where 23 Chinese cockle pickers were drowned
after being trapped by an incoming tide, show that locating illegal workers is unlikely
to present a problem to the authorities. We imagine the problem lies in the ability of
the authorities to detain, hold and return illegal immigrants. We say this not by way of
comment on the removal process but to illustrate that the existence of biometric
registration will be little more than totemic in terms of effectiveness in restricting
illegal immigration. For the hundreds of thousands (if not more) non EEA citizens
legally present in the United Kingdom, the biometric registration document has the
potential to be extremely invasive in allowing extremely broad powers for the
collation, retention and dissemination of personal information. We do acknowledge
that it represents a useful starting point for a move towards compulsory registration
for the National Identity Register (NIR). Parliamentarians who support compulsory
registration and moves towards a National ID card might wonder, however, if the race
relations implications of the document make it the most appropriate means of

commencing roll out.

Treatment of Claimants

15.  Clause 16 extends the conditions that can be imposed on people who are given
limited leave to remain. The existing restrictions contained in the Immigration Act
1971 cover employment, maintenance without recourse to public funds and a

requirement to register with the police. The new restrictions allow for a requirement



to report to an immigration officer and conditions on residence. The Government has
explained these provisions are intended to provide a means of keeping a track on
young people who are not old enough to deport from the UK until such a time as they
can be removed. We believe that particularly restrictive residence restrictions could
potentially raise issues under the Human Rights Act 1998. A requirement to reside in
a particular place could engage Article 8 HRA (The Right to Respect for Family Life)
and Article 11 (the Right to Freedom of Association). Any restriction on residence
must be for a legitimate reason’ and must not be excessive according to individual
circumstances. The fact that someone is not a UK citizen does not mean that
excessive constrictions can be imposed upon them. As all legislation must be read in a
way that is compatible with the HRA® , this need for legitimate purpose and
proportionality is implicit. However, to help ensure that determinations of restrictions
are not excessive when imposed by an immigration officer, the need for
proportionality could be emphasised by requiring that any residence restriction be

‘reasonable in all the circumstances’.
Enforcement

16. Clauses 21 to 27 contain a range of enforcement provisions. Clause 21 creates
a new offence of assaulting an immigration officer. It therefore treats immigration
officers in a manner similar to police officers in that they are both the subject of
specific provision in addition to the existing criminal law on assault (assaults on
constables in the execution of their duty being an offence under S. 89 of the Police
Act 1996 (PA)). We do not take particular issue with recognition that immigration
officers, similar to the police, undertake difficult duties which can place them in
physical danger. However, we are not certain that this offence is consistent with the
Police Act. The maximum penalty for assaulting a police officer is six months
imprisonment. Arguably there is no particular need for the existing specific protection
of police officers as the offence of Common Assault and Battery under S. 39 of the
Police Act 1988 also carries a maximum 6 month custodial term. The new offence

created here doubles the possible sentence for assaulting a police officer with a

" The legitimate reasons contained on Article 8 and 11 HRA and include national security, public safety
or the economic well-being of the country, for the prevention of disorder or crime, for the protection of
health or morals, or for the protection of the rights and freedoms of others

¥ Section 3 HRA
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maximum 51 week term of imprisonment (Clause 21 (2) (a)). We do not see what the
justification for this can be. Many front line public service workers face the prospect
of violence and assault on a day to day basis. To legislate so that an assault on an
immigration officer is twice as serious an offence as an assault on a police officer or
nurse has no logic and makes no sense. Section 281 (5) of the Criminal Justice Act
2003 does allow for summary offences to have their maximum penalty increased from
6 months to 51 weeks by parliamentary order. However we are not aware of any order
being made in relation to assaults on police officers and the online CPS guidance on
S.89 PA specifies 6 months as the maximum custodial sentence’. It is also worth
noting that while the S.89 PA offence requires the assault on a police officer to take
place ‘in the execution of his duty’ there is no such corresponding provision regarding
assaults on immigration officers. It follows from this that an assault on an
immigration officer at times other than carrying out his duties could be covered by the

new offence.

17.  Clause 23 extends the powers of immigration officers so that they enjoy the
same ability as police and customs officers to search a person or premises to seize
cash under the Proceeds of Crime Act 2002. This continues the legislative tradition
experienced in recent years where increasingly non policing agencies are being given
roles previously reserved for the police. We do not say that there is no justification for
these extensions. However, we would repeat the comment made earlier in relation to
detention, that increased power brings with it an increased need for accountability and
to provide a grievance mechanism. We hope that these points will be addressed in
debate and that peers will receive assurance that those who are given these powers are
trained to exercise them in an appropriate manner and that there is appropriate

recourse for complaint about misuse.

18. As well as allowing for the seizure of cash, the bill allows for the forfeiture
and disposal of detained property (Clauses 24 & 25). We imagine this is primarily
intended to allow property to be taken from those who employ illegally, and to
confiscate the wages of those who have been caught working without legal status. For

those working illegally the reality is that without legal status they are likely to face

? http://www.cps.gov.uk/legal/section5/chapter_c.html
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deportation from the UK. Given the (presumably) small sums of money they will have
on them it seems harsh to confiscate their wages. These might have been earned in a
manner not in accordance with employment law. However, given the nature of most
illegal working they will still be the results of hard work at poor wages. We believe
these powers should intended for use against those who profit through the exploitation

of illegal workers.

19.  Clauses 28 to 30 extend the territorial jurisdiction of offences of helping
asylum seekers into the country and of people trafficking, so that they can be
committed before entry into the UK. We do not take any issue with extension to extra
territorial offending in these cases. It is worth noting that the offence of helping
asylum seekers into the country (Section 25A (1)(a) Immigration Act 1971) does not
apply to organisations that aim to assist asylum seekers and which do not charge for
services. The offence also only applies to an individual who facilitates entry ‘for
gain’. We are extremely supportive of the extraterritorial application of the offence of
people trafficking. Trafficking is an evil causing massive human suffering.
Trafficking networks are international and the penalties for involvement should apply

wherever it takes place.

Deportation of Criminals

20. Clauses 31 to 38 create a system of automatic deportation for any foreign
criminal who has been sentenced to a period of custody of 12 months or who is
imprisoned for a serious offence listed by order made under Section 74(4)(a) of the
Nationality Immigration and Asylum Act 2002. The Order made under this section is
SI 2004 No. 1910'° which lists a range of statutory and common law offences. The
rationale being that any conviction for these offences resulting in imprisonment
warrants deportation. As mentioned earlier, the basis for the toughening up of the
foreign prisoner deportation regime was the failure to remove (and in many cases
even consider for removal) prisoners who could have been deported. Basing a major
policy shift on mistakes should always be a cause for concern. It is likely that failure

will be compensated for by excess. On 3 May 2006, the Prime Minster said to the

' http://www.opsi.gov.uk/si/si2004/uksi_20041910_en.pdf
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House of Commons of the deportation system that ‘this system has not worked
properly for decaded' so the inclination to excess is strong. However, passing new
laws does not compensate for systemic Home Office failure. Public safety is far better
served by ensuring that existing processes work effectively. We do not believe there is
any need to change the existing deportation regime. Passing even the most severe

laws will make little difference if there are systemic organisational failures.

21.  Liberty makes the following comments in the awareness that we are not an
organisation directly involved in immigration law or deportations. As a consequence
we do not have practical expertise in this area. We are concerned about the
implications of a process where those to be deported do not have their case judged on
a case by case basis. However, we understand the reality of the current regime has
seen deportation being already extremely likely for any person without residential
entitlement imprisoned for a crime. We would defer to the expertise of organisations
such as the Immigration Law Practitioners Association (ILPA) for detailed

commentary and suggestions on any appropriate changes to the new provisions.

22. Under the new process automatic deportation orders can only be revoked by
virtue of Clause 31 if one of a set number of exemptions set out in Clause 32 is
satisfied'2. Of these, the most significant is Clause 32 (2) which bars extradition if to
do so would breach a person’s convention rights (under the European Convention on
Human Rights) or the UK’s obligations under the Refugee Convention. The 1951
Refugee Convention does not permit the expulsion of a refugee, unless on the grounds
of national security or public order (Article 32). It also prohibits return where a
person’s life or freedom would be threatened on account of race, religion, nationality,
membership of a particular social group or political opinion (Article 33). However,
this right cannot be relied upon by any refugee where there are reasonable grounds to
regard them as constituting a danger, having being convicted of a particularly serious
crime. The ECHR protections are more wide ranging in that they apply to anyone to
be deported, not simply to refugees. The specific Articles of the convention likely to

be engaged are Article 3 (The Prohibition on Torture and inhuman or degrading

' http://www.publications.parliament.uk/pa/cm200506/cmhansrd/cm060503/debtext/60503-
03.htm#60503-03_dpthd0

12 Or if the application is made while the person is out of the UK or if other action is being taken under
the immigration acts.

13



treatment or punishment) and Article 8 (The Right to Respect for Privacy and Family
Life). There is also a protection for the breach of convention articles generally but
these will only be relevant if the violation is likely to be particularly severe'”. Article
3 is absolute in there are no exceptions permitted to the principle that a person cannot
be removed if they are likely to face torture or death upon return a country'*. The
Government has stated it wishes to challenge this prohibition, possibly through
challenge in the European Court of Human Rights (ECtHR). However, the continuing
absolute nature of the prohibition means that there is little additional comment that

can be made.

23. By its nature, Article 3 protection is more likely to apply to those who have
sought refuge in the United Kingdom. For those who have been granted temporary or
indefinite immigration status a reliance on Article 8 is the most likely source of
protection against removal. We would emphasise that Liberty takes no issue with the
(safe) deportation of anyone who is not a national for the public safety and security
grounds that have until now formed the basis of determinations of removal. The
extension will impact predominantly on those who are imprisoned for 12 months or
more for non violent offences (such as fraud) or those who receive short custodial
sentences (probably implying limited involvement) for an offence listed in the
statutory order SI 2004 No. 1910. The offences listed in the order include criminal

damage, theft and threatening unlawful violence.

24, The extent to which Article 8 will offer protection will depend on how
caselaw develops once the legislation is passed. It is established under Convention
caselaw that deportation following conviction for a criminal offence for people who
have developed strong ties with a country has been found to be disproportionate in a
range of cases'". Article 8 deportation cases are extremely context specific so it is
difficult to predict in greater detail how case law will develop, especially as the
ECtHR allows a ‘margin of appreciation’ for member states to interpret convention

rights according to the domestic laws passed.

1 Regina v. Special Adjudicator (Respondent) ex parte Ullah (FC) (Appéltatg)] UKHL 26
4 Chahal v UK (1996) 23 E.H.R.R 413
"% In the UK for example in Lamguindaz v UK (1993) 17 EHRR 213
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25. The scope of extension proposed will go beyond the current limitations,
which mainly attach to serious offences carrying considerable custodial terms or
offending involving acts of violence. They mean that anyone who has received a short
custodial sentence for theft will be automatically deported. This goes beyond the
existing justifications such as that in Article 33 of the Refugee Convention that the
person should be a danger or convicted of a particularly serious crime. The
protections offered by article 8 relate to the impact upon family life rather than the
severity of the offence (although the severity will be taken into account in
determining whether a decision to deport or not is proportionate.) This means that the
person receiving the short custodial sentence for theft, whose children have grown up,
is likely to be less well protected than the person committing the more serious offence
but who has younger, more dependant, children. It also means that a sentencing judge
or magistrate might be inclined to avoid imposing a custodial sentence for an offence
listed in order SI 2004 No. 1910 or one less than 12 months for other offences. Even
if they believe custody is justified they will know that deportation is almost certain to
follow and are concerned that this would be an unfair and disproportionate

consequence.

26.  We are concerned that the message being sent out by automatic deportation is
contrary to the approach traditional to both crime and immigration matters. That is
that each case is judged on its merits. It now appears that where foreigners are
concerned a one size fits all approach will suffice. Notwithstanding our belief that
there is no need to change the existing system Liberty believes it is possible to build
some flexibility and discretion into the proposed system while still achieving the
government's desire to create a strong presumption in favour of deportation. Rather
than make deportation automatic and then revocable in limited circumstances it would
be more appropriate to create some leeway. One way this might be done would be by
creating a presumption for deportation which can be overturned if the Secretary of
State is satisfied that any of the exceptions in Clause 32 apply or more generally if in
all the circumstances it would be unfair to deport. This could mean that in the case of
a short custodial sentence for a first time, non-violent offender the Secretary of State
might consider that if there was no significant risk of re-offending then deportation

was unnecessary. Such a determination could also be available to Asylum and
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Immigration Tribunal when considering appeals under Section 82 of the Nationality

Immigration and Asylum Act 2002.

217. The appeal process is governed by Clause 34. It is likely that this will be the
most significant aspect of the new provisions. It distinguishes between appeals made
against decisions to deport made under section 5 of the Immigration Act 1971 and
those made under the UK Borders Act (when enacted). Appeal under the UK Border
Act will not be able to take place in the UK so the person will be deported regardless
of their appeal going on. There is an exception in that appeals under Section 92 (4) of
the Nationality, Immigration and Asylum Act 2002 claiming asylum or human rights
grounds will still be able to take place in the UK. However a determination by the
Secretary of State that any such asylum or human rights claim is clearly unfounded
will mean that no reliance can be made on these grounds. The creation of a non-
suspensive appeal mechanism will have considerable impact upon the families of
those who are to be deported at the termination of sentence (and any further detention
under Clause 35). The person will be deported regardless of appeal (unless making an
asylum or human rights claim). Because of Clause 36 there will only be a period of
eight weeks allowed after the time limit to lodge an appeal to remove the family of the
prisoner. This will place pressure on the authorities to ensure removal takes place
rapidly. We appreciate that it is appropriate that a bar be placed on how long after
deportation families can also be removed. However it is likely that families will have
little time to come to terms with deportation of convicted family member followed by

their own removal. This will be a difficult and stressful experience for many families.

28. Clause 35 creates a presumption that any person subject to the new provisions
will be detained while the Secretary of State decides whether the automatic removal
provisions apply. Liberty appreciates that there will be occasions where it is
appropriate to detain a person following the end of their sentence but before
deportation. This is particularly if there are concerns that the person represents a flight
risk. However, the only way in which a person can avoid continued incarceration is if
the Secretary of State believes it inappropriate in the circumstances. There is no
definition of this. We would like to see this presumption relaxed. This would allow,
for example, a family with children also facing deportation the time to prepare

together for removal to another country. Detention of people anticipating deportation
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is permitted under Article 5 (1) 9(f) of the Human Rights Act (The Right to Liberty
and Security). However, there are implied proportionality considerations relevant to a
determination of Article 5. It is not clear that a presumption of detention, especially if

lengthy, sits comfortably with Article 5 HRA compliance.

Information

29. Clause 43 to 46 create powers allowing an immigration officers or constables
to search a premises occupied by a person arrested for any offence to search the
property for nationality documents if he suspects that the person might not be British.
When the Bill was originally published there were two main provisions the power of
entry onto property controlled by the person to search (Clause 43) and the power to
seize nationality documents (Clause 45). Since then new provisions have been
included creating a power to enter property not controlled by the person with a
warrant (Clause 44). We will initially comment on the original powers of entry

without warrant before considering the new grounds

30. Entry onto property under Clause 43 needs the written authority of a senior
police or immigration officer. When the bill was published the grounds for entry were
that the person controlled or occupied the property or that he was arrested there. Since
then a new ground has been added; that the person was at a premises immediately
before arrest. The scope of Clauses 43 is worryingly broad. Most people are likely to
keep their main nationality document (their passport) and any other immigration
documents at their home. It would be reasonable for any immigration officer to
‘suspect’ (Clause 43 (1)) that their passport will be found there. This will allow any
property to be entered in order to seize a passport. The power of entry and search does
not require that the immigration officer or constable believe that the person will be
liable for removal as that belief only relates to the power of seizure in Clause 45. The
only thing that the authorising senior officer must record is the grounds for suspicion
for the search (i.e. that the person is not British and that their passport may be in the
property) and the nature of the documents sought. This gives extraordinarily broad
powers of entry and search without judicial warrant especially as under Section 110 of
the Serious Organised Crime and Police Act 2005 all offences are now arrestable. The

new grounds for entry in Clause 43 (that a person had been recently present in a
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property) only increases the scope for entry allowing for entry onto properties of a
persons friends or relatives. Clause 43 essentially allows the search of premises for
the passport of anyone suspected of being not British under arrest in order to search
for their passport. It is likely that the majority of those against who the powers are
exercised will be from ethnic minority backgrounds. The use of the entry and search
powers without additional safeguard against improper use and without added

authorisation is likely to prove racially divisive.

31. The power to enter other property not controlled or occupied by the person
(Clause 44) appears to be less problematic. It can only be exercised when a Justice of
the Peace (who has grounds for believing that a person might not be British and that
the nationality document might be present) issues a warrant to enter the premises. The
JP must also be satisfied that other grounds are made out such as it is not possible to
communicate with the person who does control the property. However one of the
ground for granting a warrant is that ‘entry onto will not be granted unless a warrant is
produced’. This means that entry can be forced onto premises of a person who is not
under any suspicion of immigration or criminal offence because there are reasonable
grounds for believing that another’s passport might be there on the basis that a JP
thinks that entry might not be granted. It is easy to see how the properties of innocent

family and friends might be subjected to these searches.

32. The powers of seizure in Clause 45 are also excessive in scope. They allow
for the passport or other documentation to be seized following entry under Clauses 43
and 44 if they believe the person might be liable to removal under immigration acts
and it the seizure will facilitate removal. In the context of the new deportation powers
contained in this bill, it would mean that anyone who the police believe might receive
a custodial sentence (and therefore become liable for deportation) can have their
passport removed until determination of the case against them. This will mean that
someone who is on bail (likely to be for a long period if the case goes to crown court)
will be without their passport even if the final disposal is acquittal or a non custodial
sentence. A passport is not simply a travel document; it is the main identification
document that many rely on for accessing goods and services and for establishing
identity. There are occasions where a person surrenders their passport during criminal

proceedings. However, this will usually be in unusual circumstances after assessment
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by a court that they represent a flight risk. Powers of retention under Clause 45 should
be restricted to those where the officer or constable suspects that removal could prove
problematic without seizure. There should also be a process permitting return where

appropriate.

33. A final point in relation to the powers of entry is the position of non British
EEA residents. The have residential rights within the UK but would still be
susceptible to these powers. If the purpose of these provisions is to aid the removal of
those without residence rights it is logical to distinguish between EEA and non EEA

citizens

34.  The final part of the Bill sets up a new post of Chief Inspector of the new
Border and Immigration Agency. The Inspectors role will be to report on the
effectiveness of the agency and try and ensure it works with consistency and an
overarching. We have no particular comment to make about the new role other that to
say it cannot provide the effective oversight and accountability mechanism identified
as necessary to ensure the new extended immigration officer powers are not abused or
misused. This is particularly as under clause 47 (4) The Chief Inspector cannot
investigate individual cases. We also note that the Chief Inspector reports to the
Secretary of State (Clause 49). There is no reason why it is necessary for reports to be
made to the executive rather than to parliament. We believe it sends out an

appropriate and important message that reports of this nature be made to Parliament.

Gareth Crossman
Liberty
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