ISBN: 978-0-946088-60-7

Human Rights or Citizens’ Privileges? Liberty’s response to the Commission on a Bill of Rights Discussion Paper: Do we need a UK Bill of Rights?

In March 2011 the Coalition Government set up a Commission on a Bill of
Rights, principally charged with investigating “the creation of a UK Bill of Rights”.
In August 2011 the Commission published a discussion paper entitled “Do
we need a UK Bill of Rights?” seeking answers to four specific and related
questions. This short book constitutes Liberty’s response to that discussion
paper. Liberty believes that the UK already enjoys a modern-day UK Bill of
Rights; the Human Rights Act 1998 (HRA). While, curiously, the HRA is not
mentioned in the Commission’s terms of reference, the Act nonetheless
contains the essential substantive rights and enforcement mechanisms which
are vital to safeguard fundamental freedoms and sustain our democracy. Yet
anti-HRA campaigns are currently waged, by some politicians and in certain
sections of the press, seeking the repeal of the Act and a replacement “British”
Bill of Rights. Far from being ‘un-British’, the unique strength of the HRA is that
it is a simultaneously British and universal document that is also woven into
the sensitive devolution settlements of the UK. Many other criticisms of the
Act are based on similar misunderstandings of what it does and does not do.
As this response demonstrates, it is our commitment to universal, inalienable,
human rights that gives hope to those around the world struggling for the
rights and freedoms that we take for granted. Walking away from the HRA –
whether by repealing, diluting or replacing it – will not only damage our moral
standing in the world, it will undermine their struggle as well.
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“Since we started our uprising against dictatorship in Egypt last
January, many British officials visited Cairo and asked how they could
help our struggle. The most important thing that the British can do to
support human rights in Egypt is to support human rights in the United
Kingdom. We have all heard of your Government’s attempt to repeal
the UK’s Human Rights Act. Diluting current human rights protections,
or restricting fundamental rights to citizens rather than humans, would
set us all back. It is significantly more difficult for us to fight for universal
human rights in our country if your country publicly walks away from
the same universal rights.”
Hossam Bahgat, the Executive Director of the Egyptian Initiative
for Personal Rights and veteran of the Tahrir Square Uprising
9th November 2011
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A Commission on a Bill of Rights was first mentioned in the Coalition’s
Programme for Government following the General Election in May 2010.
The formal creation of the Commission was announced by the
Government in March 2011. In August 2011 the Commission published
a discussion paper entitled “Do we need a UK Bill of Rights?” seeking
answers to four specific and related questions. This short book contains
Liberty’s response to those questions.
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Executive Summary
1. Do we need a UK Bill of Rights?
Liberty believes that a ‘higher status law’ protecting fundamental rights and
freedoms is essential to the proper functioning of democracy. The Human
Rights Act 1998 (HRA) provides a vital floor of protection for everyone in
the UK – safeguarding a core of basic liberties, acting as a check on the
powerful and creating a dialogue between Parliament and the judiciary.
The fact that the Act receives no mention in the terms of reference of the
Commission on a Bill of Rights gives Liberty cause for concern. This
omission, together with anti-HRA campaigns currently being waged by
some politicians and certain sections of the press, leave us doubtful that
any replacement ‘British Bill of Rights’ will extend rather than diminish the
protection of human rights in this country.

2. What do you think a UK Bill of Rights
should contain?
All the substantive rights and enforcement mechanisms contained in the
HRA are indispensible. The 16 key protections the Act upholds are
synonymous with human dignity and democratic freedom. From the
prohibition on torture to fair trials, personal privacy to free expression, all
are essential British liberties, none defy common sense nor undermine
personal responsibility. What is more, few of these fundamental protections
are absolute; rights of individuals are balanced, not just against the rights
of others, but against wider societal interests such as the prevention of
crime and disorder and the protection of national security.
The HRA boasts a lighter touch than Bills of Rights in comparable
democracies, providing for dialogue rather than entrenchment,
consideration rather than coercion. Where many modern democracies opt
7

for judicial strike down powers, the UK judiciary can do no more than
declare laws incompatible with our commitment to fundamental rights.
Contrary to claims that the Act grants too much power to “unelected”
judges, the HRA gives us the right to hold public authorities to account, if
necessary in a British Court, whilst ensuring the sovereignty of Parliament
is preserved.
Further, euro-sceptic attacks on the HRA are misguided; scrapping or
replacing the Act would undoubtedly lead Strasbourg to apply greater
scrutiny to UK law and policy. With the HRA came the assurance that, for
the first time, our human rights could be considered and upheld by the
courts in this country. While Strasbourg decisions are a useful source of
guidance, they are no more than that – ultimately the outcome of domestic
cases is settled by British judges alone.

3. How do you think it should apply to
the UK as a whole, including its four
component countries of England,
Northern Ireland, Scotland and
Wales?
The greatest strength of the HRA is that it is a simultaneously British,
European and universal document, which is also woven into the sensitive
devolution settlements of the UK. The HRA forms a pillar of the devolution
statutes and is an integral part of the Northern Ireland peace agreement.
The Government should be extremely wary of the wider constitutional,
political and cultural complications of dismantling the framework of
protection afforded by the Act.
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4. Having regard to our terms of
reference, are there any other views
which you would like to put forward
at this stage?
There is no escaping the political backdrop against which the Commission
on a Bill of Rights was established. Discussed and agreed during the
Coalition negotiations in May 2010, the creation of the Commission was
was a political response to the awkward fact that the Conservatives and
Liberal Democrats had diametrically opposing Manifesto commitments on
the HRA. The Commission has since frequently been cited by some senior
politicians as a mechanism which could provide for substantive rights
protections to be narrowed, or the relatively limited powers of judges
curtailed.
Described as too strong by some, the HRA is also described as too
weak – sometimes by the very same critics. A perfect political scapegoat,
in 2011 the Act was blamed for everything from Augusts’ devastating riots
to poor administration in the private sector. Honesty and impartiality rarely
feature in this debate. But even where the examples discussed are factually
accurate, it is troubling that the tone and manner of criticism frequently
calls into question not just the outcome of individual cases but our
commitment to the Rule of Law itself.
There is clearly a lack of public understanding and ‘ownership’ of the
HRA. This is unsurprising given an almost complete absence of public
education about the Act. But poor understanding and bad PR is no basis
for constitutional style reform. Instead the challenge is to properly educate
people on the rights they are afforded under the HRA.
For some, the Act’s main weakness is its universalism, applying as it
does to British citizens and foreign nationals within the jurisdiction. If this
is the chief concern then this again is no basis for reform – it is our
commitment to universal, inalienable human rights that gives hope to
those around world struggling for the rights and freedoms that we take for
granted. Walking away from the HRA will not only damage our moral
standing in the world, it will undermine their struggle as well.
9

Question 1 – Do you think we
need a UK Bill of Rights?
1. As newly freed societies take their historic first steps, both our own
Government and the fledgling democracies of North Africa have recognised
this is an important moment for human rights. Indeed, Bills of Rights are
invaluable to any liberal democracy. Legally, they ensure that fundamental
rights are protected when governments try to oust the jurisdiction of the
courts or exclude them from debates of fundamental importance. In these
instances, as we discovered in the UK in 2004, the common law is not
enough. It took Articles 5 and 14 of the European Convention on Human
Rights (ECHR) as incorporated into British law by the Human Rights Act
1998 (HRA) to allow our House of Lords to rule that the indefinite
internment of foreign nationals without charge or trial breached
fundamental human rights.1 As this case, and many other HRA cases have
ably demonstrated since the Act came into force, a healthy democracy
needs some sort of ’higher status law‘ that protects human rights and
which, at the very least, allows for a dialogue between Parliament and
the judiciary.
2. Bills of Rights are also incredibly important to ensure a properly
functioning democracy. They protect minority interests by acting as a check
on actions of the majority, and they protect the values that are essential
for democracy to thrive – free speech, free and fair elections, free
conscience and equal treatment before the law. This is why new
democracies throughout history have enshrined protection for human
rights in their founding documents, recognising that democratic systems
cannot flourish for more than a brief moment without the protection of
fundamental rights and freedoms.
3. The importance of a Bill of Rights for any society cannot be separated
from the importance of respect for the Rule of Law. An independent
judiciary, free from political interference, tasked with interpreting and
applying the will of Parliament, is a prerequisite for a society that upholds
fundamental rights and freedoms. Indeed respect for the Rule of Law and
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the protection of human rights are so closely linked that each concept is
inherently contained in the other.
4. Whether or not the UK, the world’s oldest unbroken democracy,
needs a Bill of Rights is surely then beyond question. But what is curious
about the Commission on a Bill of Rights’ terms of reference is that they
do not mention the HRA, understood by most to be the UK’s modern Bill
of Rights.2 Acknowledging the existence of the HRA, the question then
becomes – do we need an additional or a replacement Bill of Rights? In
answer to this question, there are of course all sorts of additional
protections that could be included in any supplementary Bill of Rights. But,
injecting a little reality into this response, we are not aware that a purely
supplementary Bill of Rights is seriously under political consideration.
Instead, the focus of the debate to date has been on whether the HRA
should be scrapped in favour of a new and somehow more “British” Bill
of Rights. Therefore our response takes as its premise that proposals for a
new “UK Bill of Rights” would include the repeal of the HRA.
5. If this is the proposition, the issue to consider is, how would a new
UK Bill of Rights differ to the HRA? As the key components of any Bill of
Rights are content, entrenchment and enforcement, it would have to be
in at least one of these areas that a new Bill of Rights would differ. As we
discuss in response to Question 2, Liberty believes that all the Convention
rights incorporated by the HRA deserve protection: we cannot imagine
voluntarily parting with any of these vital safeguards against State
oppression. In addition, we believe that the accessible and unique
enforcement mechanisms provided by the HRA represent a bare minimum
for rights enforcement in any UK Bill of Rights. Enforceability is just as
important as substantive content. In the following pages we explore the
necessary minimum components of any new Bill of Rights.

1

A and others v Secretary of State for the Home Department [2004] UKHL 56.

2

Alston (1999) has identified three characteristics of a ‘bill of rights’, including “a formal commitment
to the protection of these human rights which are considered, at that moment in history to be of
particular importance” which is “binding upon the government and can be overridden…only with
significant difficulty”, and in which “some form of redress is provided” if the provisions are violated.
See Alston, P (1999) Promoting Human Rights through Bills of Rights (Oxford: Oxford University
Press), at page 10. The HRA clearly lays claim to all three indicators.
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Question 2 – If so, what do
you think a UK Bill of Rights
should contain?
The substantive rights
6. Liberty understands the desire to strive for stronger and additional
human rights protection in this country. The range of rights protected by
the HRA (16 well-established fundamental rights and freedoms) is far
more limited than those contained in rights instruments in other liberal
democracies and in many regional and international human rights treaties.
The potential renegotiation of our human rights framework is therefore
understandably seen as an opportunity by some – a chance to increase
protection for certain vulnerable groups in our society by, for example,
enshrining rights specifically protecting children, or demonstrating our
commitment to equal treatment by developing a free-standing right to
equality. A more expansive Bill of Rights could also, for example, recognise
the ways in which the British legal system has historically protected rights
like the right to a fair trial, by safeguarding the right to trial by jury for more
serious offences, inserting protections against summary extradition and
providing a right to legal aid. However the political context in which the
contemporary “Bill of Rights” discussion is unfolding – examined at greater
length in paragraphs 112 – 123 – gives us cause for serious concern. The
political mood music makes us deeply skeptical that any net increase in
the nature or strength of rights protections is on the horizon. We are also
acutely aware that we have much to lose by opening up negotiations on
the protection of fundamental human rights in this country in the current
climate.
7. Before embarking on a discussion of the value of the rights already
protected in UK law by the HRA, it is important to establish some general
facts about the level and nature of protection the Act provides.
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Balancing rights protections
8. Of the substantive rights protected by the HRA, some are absolute
rights that can never be compromised – but most can be limited in certain
circumstances. All the rights are to be read together with Article 17 of the
ECHR, which provides that none of the protections it contains gives anyone
a right to engage in any activity that aims to destroy other people’s rights
and freedoms or limit them in ways not set out in the Convention. In
addition, section 11 of the HRA provides that nothing in the Act limits any
pre-existing rights a person may have. This means that the rights contained
in the HRA represent a ‘floor’ of fundamental protection alongside which
pre-existing rights can continue to exist and upon which other rights can
be built: the HRA is in no way a ceiling for rights protection.
9. For those rights and freedoms which can be limited, the types of
limitations allowed are generally set out in the description of the right itself.
For example, the prohibition on forced labour does not apply to prisoners
forced to perform work within the prison, and the right to life is not
breached by a police officer acting in self-defence. There are a few absolute
rights that can never be limited in any circumstance, namely the prohibition
on torture and inhuman and degrading treatment; the prohibition on
slavery; the right to a fair trial and the right not to be charged or convicted
of a retrospective criminal offence (i.e. charged for conduct which was not
criminal at the time it occurred).
10. Rights such as the right to life, the right to liberty, the right to marry,
the right to protection of property, the right to education and the right to
free elections can be limited in narrowly defined circumstances. Other,
qualified, rights such as the right to respect for private and family life,
freedom of religion, freedom of expression and freedom of association
and assembly provide more widely permissible limitations in the
circumstances set out in the text of the right. Qualified rights generally
require that any limitation be set out in law, seek to achieve a legitimate
aim, and be necessary in a democratic society and proportionate. In this
way the rights of the individual are not only balanced against the rights of
others, they are weighted against wider social and national interests such
as the prevention of crime and disorder, immigration control and the
protection of national security. The courts in this country put down an early
marker in its HRA jurisprudence by stressing that, “inherent in the whole
13

of the Convention,” is “a search for balance between the rights of the
individual and the wider rights of the society…neither enjoying an
absolute right to prevail over the other”.3 The claim, therefore, that the
HRA somehow provides unfettered and limitless rights without any
corresponding responsibilities is very far from the truth. Liberty believes
that any Bill of Rights must, like the HRA, find a fair balance between
the public interest as a whole and the protection of an individual’s
human rights.

Article 2: The right to life
11. Critics of the HRA often attempt to set up the rights of victims in
conflict with the rights of criminals and to present the Act as a charter for
the ‘undeserving’ in our society. Stories about the protections offered by
the Act to victims of crime or vulnerable people neglected by those trusted
with their care rarely make the front pages and understandably this
imbalance has led some people to question whether the HRA serves the
needs of victims. Since the Act came into force, however, the most
significant impact of article 2 has been to secure bereaved relatives the
right to an independent public investigation into the circumstances
surrounding the death of their loved ones, and the right to be involved in
the investigation. Article 2 was pivotal in ensuring an inquest was
conducted into the death of Naomi Bryant at the hands of a recently
released serial sex offender, Anthony Rice, in 2005. In March 2011 a jury
found that a shocking catalogue of failings, by every agency involved, had
directly contributed to Naomi’s death.4 Naomi’s mother finally received the
answers she so desperately needed and with the errors of the authorities
laid bare, article 2 has also played a role in ensuring that such avoidable
tragedies are not repeated.
12. At the most basic level, article 2 imposes strong obligations on the
State to refrain from taking life, except where this is absolutely necessary
– such as to prevent violence to others, or to effect a lawful arrest.5 The
protection enshrined in the article, however, also extends to positive duties
to put in place rules and guidance to reduce the risk of deaths whether at
the hands of the State or due to an act or omission of a private body or
individual. The Government has a positive obligation to ensure that those
authorized to use lethal force on behalf of the State are appropriately
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trained, instructed and regulated by strict guidance surrounding the use of
arms. Thanks to the HRA the majority of the 43 police forces in England
and Wales now have specific policies on handling immediate and
foreseeable risks or threats to life.6 Article 2 further incorporates a
requirement to have effective criminal law, to ensure that it is properly
enforced and a requirement to take appropriate steps to prevent accidental
deaths. In this way, article 2 has been used to compel investigations into
an avoidable death in custody caused by a failure to provide proper
medical treatment7 and a failure to protect a prisoner from a violent, racist
attack by a cellmate.8 Mental health institutions have been held to account
when their failures have allowed vulnerable patients to take their own
lives.9 Article 2 has also been used to secure an inquest into the death of
a British soldier from a treatable illness while on active service.10
13. Article 2 recognises the fundamental value of human life, not just to
the individual but to their loved ones. It requires the State to take steps to
protect it and ensures that when it fails in this duty, it will be held to account.

Article 3: Prohibition on torture
14. After the horrors of the Second World War and with images of
Holocaust survivors and Prisoners of War fresh in mind, the international
community made certain an absolute prohibition on torture was central to
the Universal Declaration of Human Rights.11 This absolute prohibition is
mirrored in article 3 of the Convention. Sadly, over a decade of the ’War
on Terror‘ has taught us that we cannot take for granted even this country’s
commitment to the prohibition of torture. Over this period, great
democracies orchestrated and were complicit in the extraordinary rendition
and barbaric torture of hundreds of people. For its part the UK Government
has subsequently admitted to misleading Parliament over the practice;12 it
has argued in court that evidence obtained through torture should be
made admissible;13 argued that the absolute ban on torture should be
weighed against other considerations and narrowed;14 and is yet to
properly investigate the level of its own complicity in the torture of British
citizens, residents and foreign nationals.15 Additionally, the 2011 Inquiry
into the death of innocent Iraqi civilian Baha Mousa revealed that Mr
Mousa had been subjected to “appalling” and “gratuitous” violence at the
hands of UK soldiers.16 The Inquiry confirmed that the events which led
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to Mr Mousa’s death were not a one-off and there were other examples
of “abuse and mistreatment of Iraqi civilians” by British soldiers.17 It
concluded that serious corporate failures in the Ministry of Defence had
allowed brutal techniques such as those used on Baha Mousa to continue
unaddressed. The protection against torture, inhuman and degrading
treatment is as vital now as it was in the aftermath of the Second World
War. Most obviously, article 3 prevents State officials from torturing anyone.
This applies anywhere within the UK’s jurisdiction including places outside
this country. Article 3 also makes clear that our courts must not admit
evidence obtained through torture18 and provides an absolute prohibition
on deporting individuals to places where they face a real risk of torture or
inhuman and degrading treatment or punishment.19
15. Like article 2, article 3 demands an official investigation if there are
credible allegations of serious ill-treatment by public officials, allowing victims
to uncover the truth and ensuring that those complicit in their torture are
held to account. Finally, authorities are required to take steps to prevent
torture – including protecting vulnerable groups from ill-treatment.
16. Attacks on the HRA frequently focus on protections provided to
those within the criminal justice system, while paying scant regard to
protections afforded to victims of serious crime. It is thanks to article 3, for
example, that victims of rape are no longer cross-examined by their alleged
attackers.20 The article has also been used to challenge the decision to
terminate a prosecution for a violent attack on the eve of the trial on the
grounds that the victim could not be considered a credible witness as he
suffered from mental illness. In that case, considering the requirements of
article 3, the High Court found that the decision not to prosecute added
insult to injury, causing humiliation to the victim and representing a grave
dereliction of the State’s obligations to provide protection against serious
assaults through the criminal justice system.21
17. A huge variety of groups have claimed the protection of article 3,
from prisoners in Northern Ireland subjected to degrading interrogation
techniques including stress positions, hooding and sleep and food
deprivation,22 to children seriously neglected by their parents after the
refusal of social services to intervene.23 Elderly care home residents and
people with serious disabilities denied the most basic care consistent with
human dignity have also called article 3 in aid.24
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Article 4: Prohibition of slavery and forced labour
18. Centuries after the slave trade was abolished, modern day slavery
persists with many workers, often migrants, forced into performing
compulsory work for little or no wages in conditions where they are
effectively prevented from escaping. Article 4 provides protection against
slavery and forced labour. This is another of the few absolute rights
enshrined in the Convention providing an uncompromising level of
protection. The prohibition on requiring a person to perform forced or
compulsory labour does not include lawful work required of prisoners or
military service, work required during an emergency or other work or
service that forms part of normal civil obligations such as jury service.
19. The State is under a positive duty to protect the victims of modern
day slavery, servitude and forced labour, including by having anti-trafficking
legislation and making it an offence to subject someone to such practices.
State authorities are also obliged to protect victims or potential victims of
article 4 ill-treatment from real and immediate risks which are known, or
ought to be known, by the authorities. Article 4 further requires the police
to investigate and prosecute the perpetrators. The case of Patience Asuquo
aptly demonstrates the need for strong legal protections against modern
day slavery.25 Patience escaped an abusive employer after being held in
servitude, only to be confronted by disinterested police who refused to
consider her allegations. Using article 4, Liberty forced the police to
investigate and Patience’s employer was eventually prosecuted for theft of
her passport and assault occasioning actual bodily harm.
20. After significant lobbying from Liberty and others, calling in aid
article 4, last year it became a criminal offence in this country to hold
another person in slavery or servitude or require them to perform forced
or compulsory labour.26 In August 2011, we saw one of the first convictions
under this new legislation.27 In September came another reminder of the
need for a law protecting victims of forced labour, as a number of arrests
were made of those suspected of keeping 24 people in appalling and
squalid conditions in Bedfordshire. This group of vulnerable people were
reportedly forced to work for years with no pay.28 True to the legacy of
William Wilberforce, the reforming British politician who lobbied for the
abolition of the slave trade 200 years ago, the HRA is helping to make the
end of slavery and forced labour a reality in the UK today.
17

Article 5: Right to liberty and security
21. The right to liberty and security protects the right of a person not
to be arbitrarily deprived of their liberty. Article 5 is a limited right providing
that an individual can be lawfully deprived of their liberty in an array of
circumstances. Obviously this includes those sentenced to custody after a
criminal conviction, but it also extends to, amongst other things, detention
for failing to observe a lawful court order or to fulfil a legal obligation;
proportionate detention where an individual is awaiting trial and arrest; or
detention to prevent unauthorised entry into the country or proportionate
detention to facilitate deportation or extradition.
22. Article 5 includes a series of safeguards to help make sure that
people deprived of their liberty are able to challenge their detention before
an independent court or tribunal. Whether an individual is detained on
mental health grounds, immigration grounds, or on suspicion of criminality,
he or she must be informed of the reason for incarceration. This means
that erroneous decisions can be effectively challenged. Article 5 further
establishes the right to be brought promptly brought before a judge who
can assess whether detention is warranted. There is also an entitlement
to trial within a reasonable time and for bail to be granted unless there are
relevant and serious reasons why an individual should remain in detention.
23. Article 5 has been used to challenge the most offences elements
of our counter-terrorism legislation which have threatened to undermine
age-old British liberties. Using article 5, the courts in this country found that
the indefinite detention of foreign nationals who had not been convicted,
or even charged with an offence, was incompatible with this country’s
commitment to civil liberties.29 This meant we were able to dispense with
a practice which allowed the Zimbabwean Ambassador to say to a Member
of our Parliament: “We have the Rule of Law in Zimbabwe. We don’t lock
up people for years without trial as you do in Belmarsh.” 30
24. Article 5 has also proved an invaluable source of protection for
vulnerable people suffering from physical and mental disabilities. Using
article 5, a challenge was brought, in the UK courts, against the actions of
Manchester Council which planned to remove a man who suffered from
severe learning difficulties from the care of his long term guardian and place
him in local authority care without proper consultation and consideration.
Thanks to the HRA this young man, who had not been in any way ill-treated
18

by his foster parent, was able to return to his home and the Local Authority
was forced to face up to and remedy a catalogue of failures.31

Article 6: Right to a fair trial
25. The right to a fair trial in the determination of civil rights and
obligations and in any criminal proceedings is fundamental to the Rule of
Law and democracy itself. The right to a fair trial protects victims, claimants
and defendants alike. In criminal proceedings, it requires that a fair hearing
take place within a reasonable time before an independent tribunal and
ensures that all the procedural requirements which are pre-conditions of
fair and open justice are in place. In addition to having his or her day in
court, an accused person must be allowed to present his case, and must
be presumed innocent until proven guilty. Similarly, there must be equality
between the parties to proceedings. Accused persons are entitled to be
present at their hearings, with a few limited exceptions. As a rule, hearings
and judgments must be public, and a defendant must be informed of the
case against him. The basic requirements of fairness demand that
defendants be allowed to prepare a defence and access representation. It
is these very protections which help us to avoid the miscarriages of justice
which ruin innocent lives.
26. Notwithstanding the existence of Magna Carta, without articles 5
and 6 of the HRA the attacks on our fundamental rights seen in recent
years would have been unstoppable. After the Belmarsh internment policy
was declared unlawful by the House of Lords in 2004 the Government
responded by introducing control orders enacted by the Prevention of
Terrorism Act 2005 (soon to be replaced and rebranded as “TPIMs” under
the Terrorism Prevention and Investigation Measures Bill).32 The effect of
both regimes is to impose severe restrictions on anyone suspected of
being involved in terrorism-related activity, completely outside of the
criminal justice system. In nearly all cases control orders are made on the
basis of “secret evidence” heard in Closed Material Procedures (CMPs)
with the use of “Special Advocates”. As a result of these mechanisms the
person made subject to the control order is prevented from hearing or
challenging the evidence against them. In a landmark case, the House of
Lords held in June 2009 that this breached the right to a fair trial under
article 6.33 The Law Lords decided that a person subject to such a restrictive
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order had to be given sufficient information to understand the essence of
the case against him. It was held that there could never be a fair trial (to
satisfy the standard for civil proceedings) if the case against a person was
based solely or to a decisive degree on closed material. The Court held
that in conducting control order hearings judges must consider whether
material needs to be disclosed to ensure the fairness of the trial.
27. The importance of article 6 in ensuring that we are not punished
by the State without access to a fair trial is thrown into sharp focus by cases
like that of Cerie Bullivant, a British man from East London, placed under
a control order in 2006. He has spoken openly (since the order was
revoked after two years) about the irrevocable impact the order had on
his life.34 During the imposition of the order:
Friends turned against me and people were afraid…the control order
grew more and more restrictive – it began with forced residence, no
travelling and daily signing in at a police station and ended up with
tagging, curfews, no studying and forced unemployment. It became
impossible to live an ordinary life.35
All these restrictions were able to be imposed under the control order
regime despite Cerie never having committed a crime and never being
informed of the substance of the case against him. In April of this year,
another control order was ruled unlawful and quashed by the Court of
Appeal, on the basis that the evidence relied upon to impose it was “too
vague and speculative”. 36
28. The importance of the protections afforded in article 6 are going to
become even more self evident in the coming years. Having settled a
number of civil claims regarding complicity in torture brought by former
Guantanamo detainees, the Government has recently launched a
consultation which proposes the incorporation of CMPs and Special
Advocates lock, stock and barrel into ordinary civil proceedings.37 The
implications of this proposal cannot be overstated. Instead of coming to
court as a normal litigant in civil cases, the Government is proposing that
it should be able to submit “secret evidence” that an applicant cannot see
or challenge. If implemented this reform would destroy the most basic
tenets of the civil law. The only effective challenge to civil cases conducted
in relation to this reformed procedure will be under article 6 of the HRA.
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Article 7: No punishment without law
29. Common sense and justice demand that individuals should only
face criminal penalties for their actions if they were criminal at the time
they were undertaken. The law should act as a guide for our behaviour
and it follows that it would be unjust to declare an act criminal if an
individual had no way of knowing that what they were doing could attract
adverse consequences.38 For the same reasons the law must be clear
enough to enable people to understand what it means and be guided by
its strictures. In domestic law, article 7 also provides that those found guilty
of a criminal offence do not face a heavier penalty than that which was
applicable at the time the offence was committed. Article 7 helps to ensure
that the law is an objective tool applying to us all equally and is not used
as a vindictive way of targeting the behaviour of an unpopular individual
or group.

Article 8: Right to respect for private and family life
30. Myths and misunderstandings abound about the effect of article
8. Of all the negative HRA stories published in the press and cited by senior
politicians, most have focused on the protection of the right to respect for
private and family life. The debate on article 8 is so clouded by half-truths
and misrepresentations that it is important to look, in some detail, at the
kind of protection it provides.
31. First and foremost, article 8 does not provide a guarantee of
protection for family life, even for a British national – it simply provides that
the organs of State must show respect for family life when making
decisions which affect individuals. Secondly, article 8 explicitly sets out
wider social factors which are to be weighed against the right to respect
for family life. These factors include the prevention of crime and disorder,
protection of the UK’s economic well-being and the protection of the rights
and freedoms of others.39 The courts in this country have consistently
stressed that the family life of the individual can be compromised in order
to further the legitimate aim of controlling immigration.40 All that article 8
demands is that decisions which will separate families are lawful and
proportionate. The former requirement is no more than a requirement that
the Government make decisions which have a basis in law; the latter, put
simply, means that arms of the State cannot use a sledge hammer to crack
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a nut: they must bear in mind the importance of family life to an individual
and only interfere with it where there are other, more pressing, concerns.
32. The speech given by the Home Secretary, Rt Hon Theresa May MP,
at this year’s Conservative Party conference is a sad reminder of the level
of myth and misinformation surrounding the HRA and particularly article
8. Outlining what she described as “conservative values to cut crime and
cut immigration”, the Home Secretary cited examples of cases where
article 8 had in her view been used and abused.41 In doing so she gave
the now infamous example of a man she described as an “illegal
immigrant” who she said was permitted to stay in the UK because of his
pet cat. Like so many of the stories which circulate about the effect of the
article 8, this one is entirely inaccurate. The Bolivian – who was neither a
criminal nor an illegal entrant – had been with his partner for four years.
He argued he should have benefited from a Home Office policy giving
credit to couples who had been together for more than two years. Both
the initial Immigration Judge and the Senior Immigration Judge who
decided his case made clear that he should benefit from that policy and
be granted the right to remain. The Home Office representative at the
appeal hearing conceded that the policy did apply. Joint ownership of a
cat was one small detail amongst many commonly given by couples
seeking to prove a genuine relationship. Misleading stories like this
apparently form part of the evidential basis for the Home Secretary’s view
that “the Human Rights Act needs to go”.42
33. Against this background it is important to take the opportunity to
dispel some of the other inaccuracies surrounding the operation of article
8 under the Act. It has been widely reported, and even suggested by the
Prime Minister, Rt Hon David Cameron MP, that Learco Chindamo, the
Italian national who fatally stabbed headmaster Philip Lawrence in 1995,
could not be deported solely because of the protections afforded by the
HRA.43 In fact Chindamo’s case was decided primarily on the basis of the
EU Directive on Freedom of Movement, which is in no way related to the
protections afforded by the HRA.44 In another very high profile case, the
HRA has been blamed for putting the British public at risk when an Iraqi
man, Aso Mohammed Ibrahim, who killed a young girl, Amy Houston, in
a hit-and-run incident, was permitted to remain in the UK. Ibrahim was
prosecuted for failing to stop following an accident, driving while
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disqualified and driving without insurance, not murder, manslaughter or
dangerous driving. He was jailed for just four months. Understandably
Amy’s family were outraged at the sentence. Had he been convicted of a
more serious offence and received a longer sentence, the Home Office
may well have tried to remove him upon release. But it was not until five
years later that deportation proceedings were commenced. During those
five years he married and fathered two children in this country – he
became a stepfather to two more. In finding that deportation would violate
article 8, the Immigration Judge was heavily influenced by the best interests
of the appellant’s innocent children. He pointed out that if the Home Office
had not delayed and deportation proceedings had been brought right
away, there would have been very little to stand in the way of Mr Ibrahim’s
removal from the UK.45 But what about Amy and her family’s rights? That’s
a perfectly natural response in a case so heartbreaking. However
deportation was not the punishment for his crime. Ibrahim’s penalty was
his jail sentence – however lenient – which he served. Our legal system
may have failed Amy’s family, but those shortcomings aren’t the fault of
article 8 or the HRA.
34. Misleading allegations about the impact of article 8 have long
prevented an open and honest debate about its operation. While myths
are peddled about the protections offered to ‘foreign criminals’ by the
article, neither this Government nor the last has devoted any time or effort
to explaining the wider protections the article offers to ordinary people.
Article 8 is important in many different contexts, not just in relation to the
expulsion of foreign nationals. Article 8 protects both private and family
life. The concept of private life includes things like respect for individual
sexuality (for example, investigations into the sexuality of members of the
armed forces engages the right to respect for a private life); the right to
personal autonomy and physical and psychological integrity (the right not
to be physically interfered with, and the right to respect for private and
confidential information). Article 8 has been used to safeguard the dignity
of disabled people living in care homes46 and to help an adopted woman
access personal information held about her.47 In the case of Jenny Paton,
article 8 was used against a local Council which had subjected a family to
the kind of targeted surveillance we might associate with attempts to foil
a major terrorist plot, simply to discover whether the family lived within the
catchment area where the children went to school.48
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35. Article 8 has also been used to challenge the indefinite retention
of innocent people’s DNA on the UK’s National DNA Database.49 While
the value of DNA evidence in solving crime is beyond question, the Court
found that a blanket and indiscriminate policy, which meant that highly
personal information was retained regardless of whether an individual was
subsequently charged or convicted, was a disproportionate infringement
of the right to respect for private life. Article 8 was also used to successfully
challenge broad stop and search without suspicion powers previously set
out at section 44 of the Terrorism Act 2000.50 This came about when, in
2003, a journalist and a peace protester were subjected to a lengthy stop
and search by police officers and prevented from attending a
demonstration at the Docklands in London. Liberty helped them to
successfully challenge the ill-defined powers which allowed officers to
conduct routine stops and searches on a rolling basis, in large parts of the
country, without any suspicion of criminality.51
36. Article 8 is also responsible for enactment of the Regulation of
Investigatory Powers Act 2000 and the phone hacking offences it contains.
The legislation was enacted in anticipation of the passage of the HRA and
in direct response to a successful challenge in the European Court of Human
Rights (ECtHR)52 where the UK was found to be in breach of article 8 for
not criminalising the unjustified hacking of internal phone systems. It is quite
possible that without the domestic protections that have been triggered by
article 8 there would have been no recent convictions for phone hacking
and no redress for the victims of an intrusive and callous practice.
37. Where article 8 protects the right to respect for family life, it is most
frequently engaged when measures are taken by the State to separate
family members, for example by removing a child into care, or refusing a
parent entry clearance to join a young child in the country. Every time a
court makes a decision under article 8 it strikes a balance between the
rights of the individual and the rights of society at large.

Article 9: Freedom of thought, conscience and religion
38. Article 9 protects such an essential tenet of the British tradition of
liberty that it is given additional emphasis at section 13 of the HRA. Section
13 provides that courts must have particular regard to article 9 when
considering any issue which might affect the exercise, by a religious
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organisation or its members, of the right to freedom of thought, conscience
and religion. People of all faiths must be free to express their beliefs
provided they do not infringe the rights of others in the process. Article 9
protects the right to change your religion or belief as you wish and protects
the freedom to exercise it publicly or privately; alone or with others. The
worship, teaching and practice of your belief is also protected. Article 9
further guards the right to practise no religion or hold other non-religious
beliefs. The role of the State under this right is simply to encourage religious
tolerance. If religions are to be regulated, they must be regulated with
complete neutrality. While the right to hold certain beliefs can never be
interfered with, the right to express those views can be limited under some
circumstances. But any limitation must be set by law and be necessary
and fair. It must also pursue a legitimate aim such as public safety, public
order or the protection of others’ rights.
39. The case of Sarika Singh demonstrates the ongoing importance of
article 9 in modern Britain. Sarika, a pupil at Aberdare Girls’ School, was
excluded from classes for wearing her kara – a plain single bangle widely
accepted as a central tenet of the Sikh race and religion. Liberty
represented the 14-year-old and, using article 9 together with article 14
(no discrimination) of the HRA, we defended Sarika’s right to wear her
kara in the wider pursuit of freedom of thought, conscience and religion
for everyone in Britain. The High Court awarded victory to Sarika.53 In
another case due to come before the ECtHR, a devout Christian forced to
take unpaid leave from her employment at British Airways because the
company would not allow her to wear a small cross on a chain around her
neck, will challenge this decision using article 9.54 Nadia Eweida argues
that her cross is an important symbol of her Christianity and she should
have been permitted to wear this simple and inoffensive sign of her faith
at work. Ms Eweida’s case will be heard by the ECtHR shortly before a case
concerning the controversial Burka ban introduced by the French
Government which is also being challenged under article 9.

Article 10: Freedom of expression
40. Article 10 protects the freedom of expression which is so central
to an open democratic society. Democracy cannot thrive if people are
unable to share ideas which inform debate and ensure accountability in
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government. Article 10 covers communication using any medium – words,
pictures and actions (such as protests) – and protects various types of
expression: political, artistic and commercial. Unsurprisingly both political
and artistic expression are particularly strongly guarded. Article 10 is a
qualified right meaning that freedom of expression can be limited to the
extent necessary. It may be restricted as long as the limitation is set by law,
necessary and proportionate and pursues a legitimate aim – such as
national security or public safety. The potential for a ’chilling effect‘ on
expression, the value of the particular form of expression and the medium
used will all be taken into account when considering any limits on the right.
Article 10 forms such a central plank of democratic freedom that section
12 of the HRA makes special provision to guide the decision making of
judges in individual cases. When considering whether to grant any remedy
which would infringe the free expression of another, the courts must have
particular regard to the importance of article 10, especially where the
material to be communicated is journalistic, literary or artistic in nature –
attention must be paid to whether publication is in the public interest.
41. Article 10 protects a concept of press freedom – it is a bitter irony
that, in attacking the HRA, certain sections of the media undermine the
very instrument which protects, for the first time in British law, the right to
journalistic freedom. Amongst other important functions, a free press
ensures that those in positions of power are made accountable to the
public they serve. Without article 10 investigative newspaper campaigns,
undercover documentaries and exposure of matters of public interest
would be vulnerable to attempts at censorship and suppression. In 2007,
for example, a Milton Keynes Citizen journalist was charged with illegally
obtaining police information after receiving informal briefings from a
Thames Valley Police Detective Sergeant. The police force had bugged the
officer’s car to record their conversations. The prosecution’s case collapsed
after the journalist successfully argued that the evidence had been
obtained in breach of article 10 – and that a free press must be protected
from such State interference.55
42. The protection provided by article 10 also covers sensitive
journalistic sources – one of the ethical cornerstones of reporting. In 2001
a journalist at the Financial Times received and subsequently published a
copy of a leaked document about a possible company takeover by
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Interbrew. Interbrew brought proceedings against the newspaper to force
it to reveal the name of its source, but ultimately the FT was able to use
article 10 to resist Interbrew’s demands. The ECtHR held that the forced
disclosure of journalistic sources would have a serious chilling effect on
press freedom and constituted a disproportionate interference with the
right to freedom of expression.56 In a similar very recent example, we saw
the threat of article 10 litigation prevail as the Metropolitan Police rightly
backed down in its attempt to force Guardian reporters to reveal
confidential phone-hacking sources.57
43. The right to freedom of expression, when considered together with
article 11 (outlined below), also provides vital protection for protesters.
The brutal oppression of protesters across the Arab world in recent months
throws the importance of this aspect of democratic freedom into sharp
focus. The HRA has reinforced fundamental political freedoms in this
country by preventing the stifling of peaceful dissent. In March 2010
Liberty represented five protesters who held a peaceful protest during the
Queen’s visit to Wakefield. Silently, they held up posters demanding fair
pensions for all. They were arrested and held at the police station for five
hours. After the police considered the protesters’ claims for wrongful arrest
and false imprisonment on the basis the arrests were a disproportionate
interference with their right to peacefully protest, the case settled by
consent and damages were agreed.

Article 11: Freedom of assembly and association
44. Like freedom of expression, freedom of association sits at the heart
of our democracy but had no specific protection in domestic law before
the enactment of the HRA. Article 11 provides a means for public
expression and covers a wide range of activities including protest marches
and demonstrations, press conferences, public and private meetings,
counter-demonstrations, ‘sit-ins’, motionless protests and the right to form
and to join trade unions. The right only applies to peaceful gatherings and
does not protect intentionally violent protest. Although the right to peaceful
assembly is a qualified right, crucially it can not be interfered with merely
because there is disagreement with the views of the protesters or because
it is likely to be inconvenient and cause a nuisance or if there might be
tension and heated exchange between opposing groups. There is a
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positive obligation on the State to take reasonable steps to facilitate the
right to freedom of assembly, and to protect participants in peaceful
demonstrations from disruption by others.
45. As a qualified right, article 11 may only be interfered with insofar
as interference is prescribed by law and is a necessary and proportionate
means of pursuing a legitimate aim, such as preventing disorder or crime
or protecting national security. Protesters have used article 11 to uphold
their right to freedom of expression and association in this country on many
occasions. In early 2003, for example, around 120 protestors travelled by
three coaches from London in order to demonstrate against the Iraq war
at a Royal Air Base in Gloucestershire. Five kilometres from the Air Base,
police, who were aware the group was travelling to the protest, stopped
the coaches. The coaches were searched and a number of items seized
including helmets, overalls, scarves, scissors and a safety flame belonging
to a small number of protestors. The police then took the decision that
while there was no proper basis to arrest anyone for breach of the peace,
they would turn the coaches back and prevent the group from attending
the protest. All three coaches were forced to return to London for the two
and a half hour journey. The coaches had a police escort the entire way
and were prevented from stopping anywhere, even for people to relieve
themselves. The highest Court in this country held that the police’s actions
breached the protestors’ rights to free expression and association under
articles 10 and 11 of the HRA.58

Article 12: Right to marry
46. Article 12 guarantees the right to marry to men and women of
marriageable age and the right to found a family, according to UK laws.
The rules concerning the appropriate marriageable age, issues of capacity
and consent, the prohibition on bigamy and incest and so on are left to
specific legislation. However, laws and rules on marriage must not be
arbitrary and must not interfere with the essence of the right – they must
not deprive a person, or category of person of full legal capacity, of the
right to marry or substantially interfere with their exercise of the right. So,
for example, laws that impose unnecessary delays or restrictions that serve
no legitimate purpose may breach this right. Article 12 together with article
14 (outlined below) has been used to ensure that minority groups are not
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unfairly prevented from marrying their life partners59 – it is thanks to article
12 that transsexual people are able to marry in the UK.60 When considering
article 12, the House of Lords has found marriage still has deep significance
for many people, and denying to members of minority groups “the right
to establish formal, legal relationships with the partners of their choice is
one way of setting them apart from society, denying that they are ‘free
and equal in dignity and rights’”.61

Article 14: Prohibition on discrimination
47. The right not to be discriminated against, whether on the grounds
of race, sex, religion, language, sexual orientation or political opinion is
unquestionably one the building blocks of a civilized society. Although the
UK has made great strides in reducing discrimination over the last fifty
years, there is still a long way to go. Article 14 prohibits discrimination in
the application of human rights. While this article doesn’t give a freestanding right to non-discrimination, it does require that all the other rights
protected by the HRA can be secured without discrimination. In this way,
freedom from discrimination is the key to the effective protection of human
rights for all meaning, for example, that protection against torture does not
apply only to people of certain faiths, the right to liberty is not dependant
on nationality and the right to protest is not dependant on an individual’s
political views. Protection from discrimination is one of the most
fundamental human rights without which many other protections would
be meaningless.
48. Discrimination can be both direct and indirect. Direct discrimination
occurs when a person is treated less favourably than others on the
basis of their race, ethnicity, nationality, disability, age, gender, sexual
orientation, marital status etc. Less familiar, but just as important, is indirect
discrimination – this can occur when policies and criteria are applied which,
while not discriminatory on their face, have a discriminatory effect. The
case of Sarika Singh62 again provides a good example of how this right
works in practice. Her school’s no jewellery policy, which applied to
everyone, indirectly discriminated against her and meant that she was
ultimately excluded from school for expressing her religious faith by
wearing the kara (a plain single bangle widely accepted as a central tenet
of the Sikh race and religion).
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49. It is not the case that all discrimination breaches article 14 – but
there must be an objective and reasonable justification for the
discriminatory law or treatment to be lawful. It must be to pursue a
legitimate aim and the measure taken must be a proportionate way to
achieve that aim. However there would need to be particularly weighty
reasons to justify discrimination on certain grounds such as race or gender.
50. Article 14, considered together with the right to respect for private
and family life, has been used to challenge a blanket rule that unmarried
couples can never adopt.63 The courts in this country have also used their
powers under the HRA to eliminate the discriminatory effect of the Rent
Act 1977 which meant that the survivor of a heterosexual couple could
become a statutory tenant by succession but the survivor of a homosexual
couple could not.64 Article 14 has also been used to ensure that the people
are not denied the right to marry on discriminatory grounds.65

Article 1 of the First Protocol: Protection of property
51. The riots in England this summer rightly elicited condemnation from
our political leaders. Bizarrely though, in his response to the lawlessness,
the Prime Minister hinted that the HRA may be in some way to blame and
he lamented “a culture” that “says everything about rights but nothing
about responsibilities”.66 Attempts to link the motivation of rioters to the
existence of the HRA are particularly surprising because, in addition to
protecting personal safety, the Act also safeguards the right to peaceful
enjoyment of possessions.
52. The concept of property and possessions includes tangible things
like land and money but also includes contractual and intellectual property
rights. In addition to the State’s duty not to interfere with the peaceful
enjoyment of possessions, article 1 of the First Protocol also requires the
State to take positive steps to protect property. This is particularly the case
where there is a direct link between the measures a property owner may
legitimately expect from the authorities and the effective enjoyment of his
or her possessions. So, for example, where the negligence of a public
authority leads to property destruction, this may well be a breach of the
right to protection of property. This right also imposes an obligation on the
Government to take necessary and reasonable steps to protect property,
for example in the event of natural disasters, but only to the extent that is
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reasonable in the circumstances. Any interference with this right must be
subject to conditions provided for by law and must achieve a fair balance
between the general public interest and the protection of an individual’s
property rights. What is considered to be in the public interest is often left
to the Government to decide, but any interference must strike a fair
balance between the general interests of the community and the
fundamental rights of the individual.

Article 2 of the First Protocol: Right to education
53. Article 2 of the First Protocol enshrines protection for access to
education in recognition of the critical importance of education to personal
development. The article encompasses a right to an adequate and
appropriate education, to access existing educational institutions, to be
educated in the national language and to obtain recognition when an
individual has properly completed his or her studies. The right to education
extends to primary, secondary as well as higher education and includes a
freedom to set up private schools (although this freedom is subject to
regulation by the State to ensure there is a proper educational system, and
does not include the right to subsidies for providing that education).
54. Article 2 of the First Protocol also provides that the State must
respect parents’ religious and philosophical convictions in the provision of
education and teaching. This aspect of the protection is closely aligned to
the right to freedom of religion in article 9. This right belongs to the parent
rather than the student and does not prevent the State from setting and
planning the school curriculum, but it does require matters in the
curriculum to be conveyed in an objective, critical and pluralistic manner
so that parents’ different religious and philosophical convictions are
respected. When it first agreed to be bound by this article the UK entered
a reservation to it to say that it accepts the need to respect parents’
religious and philosophical convictions but that it would do so only so far
as it is compatible with providing efficient instruction and training and
unreasonable public expenditure was avoided.

Article 3 of the First Protocol: Right to free elections
55. The right to free elections is crucial to establishing and maintaining
the foundations of an effective and meaningful democracy governed by
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the Rule of Law. By agreeing to article 3 of the First Protocol, the UK has
undertaken to hold free elections at reasonable intervals by secret ballot,
under conditions which will ensure the free expression of the opinion of
the people in the choice of the legislature. The right to vote is closely linked
to the rights of free speech, guaranteeing, as it does, respect for pluralism
of opinion in a democratic society. The right to vote is not absolute – the
State can interfere with the right of an individual to vote as long as an
interference pursues a legitimate aim, is proportionate and does not
thwart the free expression of the people in choosing their democratic
representatives.
56. It follows then that a blanket, automatic restriction that applies
regardless of individual circumstances will be in breach of the right to vote.
Accordingly, this was the decision reached by the Grand Chamber of the
ECtHR in Hirst v UK (No. 2)67 when it found the UK to be in breach of its
international obligations by placing a blanket ban on prisoners voting,
whether they are sentenced to one day in prison or life, and even where
they are in prison on remand awaiting trial and have not been convicted
of any offence. The UK’s response to this judgment – discussed in more
detail in paragraph 116 – reveals much about the general antipathy for
independent rights adjudication felt by many elected representatives. In
an ill-informed parliamentary debate on the judgment in February 2011,
parliamentarians demonstrated a shocking level of ignorance of the Council
of Europe system and a staggering disregard for the Rule of Law. Some
tied themselves in knots arguing judicial overreach and trying to explain
away the issue of prisoner voting as a ‘social’ issue that shouldn’t fall within
the jurisdiction of the Strasbourg Court. This creative argument does not
sit with well with article 3 of the First Protocol to which the UK is a signatory
and which lays down specific protection for the right to vote. Six years after
the Court’s decision there remains a blanket ban on prisoners voting.68

Article 1 of the Thirteenth Protocol
57. By incorporating this article into UK law, the UK has confirmed its
commitment to the abolition of the death penalty, ensuring that, in this
country, nobody will be condemned to the death penalty or executed. We
are often told that the majority of people in this country would support a
return to the death penalty and the recent launch of the Government’s
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e-petitions website saw a concerted campaign for a parliamentary debate
on its re-introduction.69 There was intense media focus on those petitions
calling for the death penalty to be re-instated.70 However, soon after this
initial flurry, an even more popular (but largely unreported) petition
emerged, opposing any such return to the death penalty and suggesting
that the British people are not as keen to see the return of capital
punishment as we are sometimes led to believe.71
58. Liberty believes that all the fundamental rights protected in the HRA
are vital to safeguard human dignity and preserve democratic freedoms.
Any replacement Bill of Rights which eroded these fundamental values
would seriously diminish rights protections in this country.

Entrenchment
59. The HRA was voted through our Parliament by a majority of MPs
and Peers in the same way as any other piece of legislation. The fact our
democratically elected representatives are free to repeal the HRA using
the normal legislative procedures or to refuse to give effect to its provisions,
actually marks our human rights framework out from the systems provided
for in many other modern democracies. For the rights protected by the US
Constitution to be amended, for example, a special legislative procedure
must be followed requiring significantly greater majority support in both
Congress and the Senate than is required for ordinary legislation to be
passed.72 Notwithstanding short-term restrictions placed on the freedom
of the State Legislature imposed by the American Constitution, the US Bill
of Rights is generally viewed as a source of pride for ordinary Americans,
enshrining, as it does, the freedoms for which the colonists had rebelled.
In the same way, the substantive rights protected by the HRA were drafted
in the aftermath of the horrors of the Second World War, with the reality of
crimes against humanity fresh in everybody’s minds and with a great deal
of influence from British politicians and lawyers, most notably former British
Prime Minister Winston Churchill. The United Kingdom was among the first
countries to sign the Convention, on the first day it was possible to do so
– we were also the first to ratify it, in March 1951.
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60. The German Constitution is even stronger than its US counterpart.
It declares, in its very first sentence, the inviolability of human dignity, but
by contrast with our constitutional arrangements, a commitment to
fundamental rights in German law is protected by an ‘eternity clause’ which
means those commitments are binding on future governments. The reality
is that our framework of human rights protection boasts a lighter touch than
those in comparable democracies, representing a uniquely British
compromise. A replacement Bill of Rights could be strengthened by
entrenchment in an enduring constitutional document, but with that
additional protection would come an erosion of British democratic traditions.

Enforcement
A ‘higher status law’
61. The focus for much of the criticism of the HRA has been the claim
that it places too much power in the hands of ’unelected‘ judges, thus
removing decision-making from our democratically elected representatives.
Unfortunately little attention is paid to the careful and cautious drafting of
the HRA which, instead of removing powers from our legislature, in fact
ensures that the final decision on issues of human rights and fundamental
liberties always rests with Parliament. First and foremost, the HRA
established a dialogue between Parliament and the British courts. Section
3 of the Act records that where our laws are open to more than one
interpretation, it is Parliament’s intention that the courts adopt an
interpretation which is consistent with the rights protected by the HRA.73
In this way the HRA created a new type of statutory interpretation but one
which fits within the courts usual common law powers to apply and
interpret laws – something the judiciary have been doing for hundreds of
years. One of the cornerstones of our democratic system is an
independent judiciary which interprets and applies the law. Judicial
decision-making is fundamental to the Rule of Law, and the powers given
by the HRA to the courts fall squarely within this historic function.
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62. Where an Act of Parliament cannot be read compatibly with this
country’s commitment to fundamental rights, however, section 4 of the
HRA provides that a court may do nothing more than make “a declaration
of incompatibility” alerting Parliament to the inconsistency. Section 6 makes
clear that while other public authorities, including the courts, are bound by
the protections enshrined in the HRA, primary legislation passed by
Parliament can only be overridden by parliamentary consent.
63. Section 10 and Schedule 2 of the HRA provide a mechanism
whereby amendments to legislation can be made by a Remedial Order. If
a Minister considers there are compelling reasons to do so, he or she can
make an order to amend legislation in order to remove an incompatibility
recognised by the courts. A draft of the Order must, however, be laid before
Parliament for 60 days and then approved by resolution of both Houses
before it can be made. The only exception is in respect of urgent orders
which allow for an interim order to be made which will have no effect if
not approved by both Houses within 120 parliamentary days. This is
intended to ensure that clear breaches of human rights can be dealt with
swiftly, rather than waiting for a legislative slot which can often take months.
Ultimately any proposal to change the law can be overridden by Parliament.
64. Rather than imposing an absolute limit on the legislative
competence of Parliament, the HRA helps to integrate rights into the
decision-making process so parliamentarians in general, and those in
government in particular, are alive to the human rights implications of their
policies and proposals. To this end, section 19 of the HRA requires any
Minister who is in charge of a Bill in both Houses of Parliament to lay, before
the Second Reading of the Bill, a statement which says that in the Minister’s
view the Bill is either compatible with our human rights protections, or that
it is incompatible but that the Government nevertheless wishes to proceed
with the Bill. This is an executive statement know as a ‘statement of
compatibility’, giving the personal opinion of the Minister introducing the Bill
– it is not binding on Parliament or the courts. It is intended to encourage
Ministers and the Civil Service to consider the human rights implications of
proposed legislation before it is introduced. The statement of compatibility
has the additional benefit of acting as a trigger, prompting debate on human
rights issues within Parliament. Explanatory Notes (which accompany Bills)
also now include detailed information as to why the legislation is considered
to be compatible with human rights protections. This means that detailed
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policy justification for proposed measures is provided which in turn helps
to inform parliamentary debate.
65. The HRA’s deference to the role of Parliament sets the UK
framework for the protection of rights and freedoms apart from those
adopted by other democracies. Perhaps the most famous modern Bill of
Rights is set out in a series of Amendments to the US Constitution.74 Like
the HRA, the US Bill of Rights includes, amongst other provisions,
protections for freedom of expression, personal privacy, property rights and
fair trials.75 Unlike the HRA, the US Bill of Rights provides a direct limit on
the activities of the elected representatives of the American people. This
means that when a decision concerns prescribed fundamental rights of
the individual, the US Supreme Court has the final say.
66. The power of the US Courts to strike down the laws enacted by the
people’s representatives may seem surprising for a country as committed
to democracy as the United States – it has not been uncontroversial. Judicial
interference in democratic debate is a charge that has been laid at the door
of those judges responsible for upholding the American Constitution. Roe
v Wade, the seminal decision of the US Supreme Court, is a case in point.76
In this case the Court ruled that State laws limiting women’s access to
abortions during the first trimester of pregnancy where inconsistent with
the due process requirements of Amendment 14 of the Constitution which
prohibits the State and local governments from depriving persons of life,
liberty or property without certain steps being taken to ensure fairness. As
the Supreme Court is the final arbitrator of the American Constitution,
federal laws which failed appropriately to tie the regulation of abortion to a
woman’s trimester of pregnancy and to recognise a limited right to abortion,
were held to be unconstitutional and unviable. The case has been widely
criticised for judicial activism and an overriding of democratic processes. If
the same decision were made in the UK, our laws would continue to be
viable until such time as Parliament determined that they must change: this
simple comparison reveals the deference to democratic legitimacy which
lies at the heart of our human rights framework. The best way of
demonstrating the point is to investigate further how the HRA is used by
the courts in this country.
67. In the case of Bellinger v Bellinger,77 the House of Lords was called
upon to consider whether a provision of the Matrimonial Causes Act 1973,
which failed to recognise gender reassignment for the purposes of
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marriage, was compatible with the rights protected by the HRA. This was
an extremely serious issue for the transgender community as UK law
effectively placed a bar on the right of transgender people to fully acquire
their chosen sex. While the Court found that UK law was incompatible with
the rights of transgender people in this respect, it made clear that the
decision to change the situation was an important matter of policy which
must be left to Parliament. The following year, after a period of full
parliamentary debate, our elected representatives enacted the Gender
Recognition Act 2004 which allows transgender people to marry
consistently with their adopted gender role.
68. In the same year that the Court considered the issue of transgender
marriage, a mother challenged the provisions of the Human Fertilisation and
Embryology Act 1990 which prevented her from registering the name of
her deceased husband on the birth certificates of her two children conceived
by IVF.78 The Courts found that the law governing registration violated the
right to respect for family life protected by article 8. It also infringed article
14, the right not to be discriminated against in the exercise of fundamental
rights. The Court highlighted this problem by issuing a declaration of
incompatibility under section 4 of the HRA. It was then for Parliament to
decide what course to take. Ultimately our elected representatives voted to
pass a new Act, the Human Fertilisation and Embryology (Deceased
Fathers) Act 2003, to ensure that, in the future, a father’s name could be
registered on a birth certificate in these circumstances.
69. In another case a patient liable to detention on mental health
grounds used the HRA to challenge the effect of section 26 of the Mental
Health Act 1983 which designated her adoptive father as her “nearest
relative” even though he had abused her as a child.79 The High Court in
this country found the law in question was incompatible with the right to
respect for private and family life protected by the HRA and alerted
Parliament to the problem by issuing a section 4 declaration. When the
issue came to be considered initially by Parliament in 2004, a Government
Bill was drafted which was widely opposed by MPs. The Government was
then forced to think again and eventually withdrew its Bill, introducing new
legislation which commanded better support from across Parliament in
what became the Mental Health Act 2007. The new law remedied the
incompatibilities identified by the Court in its 2003 decision.
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70. These cases help to demonstrate the flexibility given to our elected
representatives by the HRA. While in other modern democracies it is the
courts which have the final say, in Britain the judiciary serve a crucial, but
more deferential role. This was a quite deliberate element of the drafting
of the Act. When introducing the Human Rights Bill, as it then was, in the
House of Commons, former Home Secretary, Rt Hon Jack Straw MP, made
the following statement:
The sovereignty of Parliament must be paramount. By that, I mean
that Parliament must be competent to make any law on any matter
of its choosing… The authority to make those decisions derives from
a democratic mandate… To allow the courts to set aside Acts of
Parliament would confer on the judiciary a power that it does not
possess…the courts and the senior judiciary do not want such a
power, and we believe that the people do not wish the judiciary to
have it.80

Section 6 of the Human Rights Act (HRA): Holding the
powerful to account
71. The value of the HRA for ordinary people in this country is far
greater than the sum of the individual rights it protects. Before the HRA
came into force, individuals had no direct way of holding local authorities
to account for disregarding or undermining their fundamental rights. Quite
apart from the threat of legal proceedings, a unique strength of the Act is
that it requires those in positions of power in our society to bear in mind
our individual rights when they make decisions which affect our lives. This
means that in the UK, human rights are not just about courts, judges and
Acts of Parliament, they are about creating a culture of rights protection
within public authorities, including schools, hospitals, Government
departments and the police. Without this vital protection, many important
changes in the approach of public authorities to individual rights in this
country simply would not have happened.
72. Section 6 of the HRA performs a hugely important role in protecting
vulnerable individuals against large and sometimes bureaucratic bodies
which wield a significant amount of power. Care homes, for example, are
obliged by the HRA to treat those within their care with dignity and respect.
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Similarly, when devising a school uniform policy, schools must show
respect for pupils’ religious beliefs. When the police conduct stops and
searches they must ensure they do not discriminate on the grounds of
race. Those who say the HRA places too much power in the hands of
judges, should remember that section 6 places binding obligations on our
courts and tribunals to respect our human rights in every decision they
make. While the HRA cannot ensure that mistakes are never made and
rights never ignored, it imposes strong obligations on key institutions of
the State and makes them accountable to the individuals they serve – as
a last resort, local authorities which disregard these duties can be brought
before the courts.
73. Perhaps unsurprisingly this unique strength of the HRA has been a
source of criticism amongst some organisations performing public
functions who must now meet certain standards in everything they do.
Sadly it is not only companies and local authorities trying to escape blame
that scapegoat the HRA. In a now infamous speech on 15th August this
year, the Prime Minister compared human rights protections to health and
safety law, alleging both have “a chilling effect” on the public sector,
imposing burdens which “fly in the face of common sense, offend our
sense of right and wrong, and undermine responsibility”.81In this vein,
much of the political discussion around the HRA has focused on the idea
that it runs counter to common sense. Frequently, the examples given to
justify these claims involve public authorities, or sometimes even private
companies misunderstanding what the HRA requires, or blaming it for
problems or mistakes to avoid owning up to administrative failures. One
example of this is the recent case of a private company contracted to
transport prisoners from the prison grounds to their court hearing. A
number of newspapers carried the headline that huge expense had been
incurred in transporting a prisoner 60 yards from prison to court.82
Reportedly the cost incurred was over £1000 – with a prison van sent 100
miles and across three counties to transport the individual in question.
Rather than explaining why there was not a locally available van or car
available that could have been used, at very little expense, to make the
journey, the company in question chose to pin the blame on human rights.
This was surely an organisational failure on the part of the company whose
responsibility it is to make appropriate arrangements.
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74. One of the most shameless exercises of bureaucratic buck-passing
in recent years came after the tragic murder of Naomi Bryant by a man
erroneously released on licence by the probation service 16 years into a
life sentence for rape and threats to kill. At the time of his release from
prison, Anthony Rice’s career of violent sex offending already stretched
back 30 years, including a serious indecent assault against a five-year-old
girl. But the Parole Board was never shown his complete record and postrelease supervision in a probation hostel proved fatally inadequate. After
he murdered Naomi following his release, the Chief Inspector of Probation
pointed to the “human rights” of offenders, suggesting they were
somehow responsible for the failures of his colleagues. The truth of the
matter is that the HRA imposes an obligation on the probation service to
protect life. When death occurs in custody or as a result of the authorities’
dereliction, it imposes obligations to hold an independent inquiry into what
went wrong. Those obligations were fatally neglected by a public authority
in the case of Anthony Rice, but thanks to this direct obligation, imposed
by the HRA and enforceable by ordinary people like Naomi’s mother, Verna
Bryant, an inquiry was carried out providing much needed answers. At the
inquest it emerged that the HRA had nothing to do with Rice’s release
which resulted instead from a series of catastrophic administrative
blunders. As a result, we can have real hope that lessons have been
learned and that the authorities will improve the system to provide
adequate levels of protection for the public.
75. Section 6 of the HRA provides a vital means by which individuals
can ensure public authorities take notice of their rights. It is an indispensible
counterweight in the unequal relationship between the individual and the
State. The HRA, far from an affront to democracy, is an instrument which
gives power to the people. Not only is this invaluable for those trying to
vindicate their rights in individual cases, it creates an awareness amongst
those bodies performing public functions of the need to be respectful of
individual rights – they ignore those duties at their peril.
76. Any attempt to replace the HRA with something substantially
different would mean altering the protections afforded in at least one of
the three component areas of content, entrenchment or enforcement.
Liberty believes that the unique blend of fundamental values, accessible
enforcement mechanisms and ultimate deference to democracy offered
by the HRA are what mark it out as a uniquely British instrument.
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Relationship with the European Court of
Human Rights (ECtHR)
77. Any discussion about what should be contained in a “UK” or “British
Bill of Rights” is not complete without considering the mechanism currently
provided for in section 2 of the HRA. Section 2 governs the relationship
between domestic rights jurisprudence and Strasbourg case law. If we are
to remain a signatory to the ECtHR and within Strasbourg’s supervisory
jurisdiction any new Bill will need to have regard to this relationship. One
of the repeated rallying cries for repealing the HRA and replacing it with a
“British Bill of Rights” is based on the perception that the HRA has allowed
the ECtHR to dictate to British courts. The argument is entirely
misconceived. Just as the HRA strikes a balance between protecting
parliamentary sovereignty and the judicial protection of rights and
freedoms, so too has it allowed for the development of human rights
jurisprudence by our domestic courts while still ensuring that the UK
complies with its international obligations. The incorporation mechanism
adopted by the HRA requires domestic courts to take account of – and
not be bound by – ECtHR case law. Accordingly the Act has not only
allowed for greater appreciation in Strasbourg of British judgments, it has
encouraged dialogue, disagreement and the development of British
human rights principles. Liberty believes that any UK Bill of Rights would
need to replicate this carefully constructed mechanism. But in any event,
and as we discuss in detail below, those who seek repeal of the HRA in
order to lessen “European” interference are grossly ill-advised. Repeal or
replacement of the HRA would cause Strasbourg judges to exercise more,
not less, scrutiny over the actions of the UK Government.

Taking account of ECtHR jurisprudence: section 2 of the HRA
78. Before the HRA was brought into force it was the ECtHR which was
solely tasked with ensuring “the observance of the engagements
undertaken” in the Convention by the UK Government.83 While the ECtHR
is required under the Convention to determine “all matters concerning
the interpretation and application of the Convention”,84 it is now able to
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make those determinations lead by British court judgments.85 The
relationship between the ECtHR and domestic courts is established by
section 2 of the HRA, which provides that in determining a question raised
in connection with a Convention right the court or tribunal must “take into
account” any judgment, decision or advisory opinion of the ECtHR “so far
as, in the opinion of the court or tribunal, it is relevant to the proceedings
in which that question has arisen”. The unambiguous wording of section
2 clearly contradicts the popular misconception that the HRA has
transported Strasbourg case law straight into British courts. The recent
assertion, for example, by Conservative MP Dominic Raab that “We should
not be importing the Strasbourg case law wholesale”, and that this was a
“serious flaw in the Human Rights Act”, is plainly, and simply, wrong.86 On
the contrary, the HRA has constructed a careful mechanism giving primacy
to British adjudication of human rights principles which balances the need
of the UK Government to fulfill its obligations under the Convention as
determined by the ECtHR.
79. Section 2 of the HRA is the manifestation of the principle of
subsidiarity, a Convention doctrine which protects the ability of each
democratic State to make decisions about how it will govern its society,
balanced with the underlying aim of the Convention to secure universal
recognition of the rights it contains.87 The ECtHR has always allowed
contracting States a ‘margin of appreciation’ in determining whether there
has been a breach of a Convention right. This principle gives a contracting
State a degree of latitude in how it interprets and implements the
Convention rights in accordance with its own laws, customs and traditions.
The margin is both an “interpretive obligation” to recognise the ECtHR’s
review powers ought not to be as extensive as a national court’s, and a
“standard of judicial review”, recognising that contracting States will
generally be in a better position to balance competing rights claims in the
context of their own society.88 The extent of the margin afforded to a
contracting State is decided on a case by case basis, depending on the
right interfered with, the extent of that interference, social, political and
cultural domestic factors and the standard of protection across all
contracting States. The Court has tended to defer more liberally to
contracting States where it comes to matters of national security,89 or the
application of social policy.90 Less leeway has been given where the right
being considered is absolute, such as the right to be free from torture,91
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or is of fundamental democratic importance, such as the protection of
free speech.92

Influencing the European Court of Human Rights
80. Before the HRA was brought into force the ECtHR was informed in
its assessment of whether a Convention right had been impermissibly
breached only by the submissions made to it by the parties before the
Court. Former Master of the Rolls and Lord Chief Justice, the late Lord
Bingham considered the “grave weakness” of the pre-HRA position was
that questions from the UK “were being argued in Strasbourg without any
judgment from the United Kingdom Court for the judges there to look at
and say, ‘That makes moderately good sense, considering’”. 93 The current
President-elect of the ECtHR, Sir Nicolas Bratza, also considers that the
HRA has had a positive impact on the relationship between his Court and
those in the UK:
the Strasbourg Court has…been particularly respectful of decisions
emanating from courts in the United Kingdom since the coming into
effect of the Human Rights Act and this is because of the very high
quality of the judgments of these courts, which have greatly facilitated
our task of adjudication.94
81. The HRA has then positively contributed to ECtHR decision-making,
and fundamentally strengthened the ‘margin of appreciation’ afforded to
the UK by the Court. As discussed below, a simple review of jurisprudence
from both domestic courts and the ECtHR shows how the HRA
incorporation mechanisms have greatly strengthened British sovereignty
and lead to the protection, not denigration, of parliamentary decisionmaking. It is difficult to see how any new “British Bill of Rights” could
provide any advances on the HRA in this respect. The Prime Minister, while
Leader of HM Opposition, stated in 2006 that the ECtHR “has nothing to
go on except its own previous rulings”, therefore, he reasoned
The existence of a clear and codified British Bill of Rights will tend to
lead the European Court of Human Rights to apply the ‘margin of
appreciation’. This means that the court in Strasbourg will tend to
respect and uphold the principles laid down in the Bill of Rights
whenever they can.95
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82. On the contrary, the ECtHR has always sought to apply the margin
of appreciation, and increasingly since the HRA has come into force that
has become easier to do. Domestic incorporation of the Convention makes
Strasbourg’s role easier and arguably strengthens the margin of
appreciation that it will afford. It is legal nonsense to suggest that a British
Bill of Rights which looks either to rewrite, reduce or tweak the wording of
the Convention will encourage the ECtHR to apply a broader margin of
appreciation. It is likely to do the exact reverse. Strasbourg will once again
effectively become a court of first instance when applicants try to argue
that a British Bill of Rights does not give sufficient protection to their rights
under the Convention. Becoming the first contracting State to repeal
legislation incorporating the Convention will not engender confidence in
the acts of UK Government in relation to human rights. Such a move will
also damage the constructive dialogue between Strasbourg and the
Supreme Court which has developed since the HRA came into force.

Disagreement, dialogue and development of UK human
rights principles
82. The mechanism adopted by the HRA to make reference to ECtHR
jurisprudence under section 2 has enabled a dialogue to develop between
British courts and the ECtHR. It is clear that section 2 of the HRA, in
requiring British courts to “take into account” ECtHR case law, does not
bind British courts to follow ECtHR jurisprudence, nor was it ever intended
to do so.96 An amendment to clause 2 was in fact proposed by the late
Conservative Peer Rt Hon Lord Kingsland QC during the passage of the
Human Rights Bill in the House of Lords, which suggested that clause 2
expressly state that courts “shall be bound” by decisions of the ECtHR.97
The proposal was soundly rejected by the Lord Chancellor of the day, Rt
Hon Lord Irvine of Lairg, as moving “in an undesirable direction”. 98 Liberty
agrees. The strength behind the section 2 implementation mechanism is
that it ensures the development of human rights jurisprudence by British
courts and Parliament. This was always the intention behind the Act. The
White Paper preceding the Human Rights Bill stated:
The Convention is often described as a “living instrument” because it
is interpreted by the European Court in the light of present day
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conditions and therefore reflects changing social attitudes and the
changes in the circumstances of society. In future our judges will be
able to contribute to this dynamic and evolving interpretation of the
Convention.99
Similarly, in responding to Lord Kingsland’s proposal that British courts be
bound by Strasbourg jurisprudence, Lord Irvine stated:
it is important that our courts have the scope to apply [their] discretion
so as to aid in the development of human rights law. There may also
be occasions when it would be right for the United Kingdom courts to
depart from Strasbourg decisions. ...We feel that to accept this
amendment removes from the judges the flexibility and discretion that
they require in developing human rights law.”100
83. As a consequence of the wording of section 2 and its effect as
intended by Parliament, British judges have asserted the right to disagree
with ECtHR jurisprudence where it does not accord with British law or
values. In the 2009 Horncastle decision,101 the Supreme Court did so in
robust terms. The Court was considering the extent of the right to a fair
trial and declined to follow a decision of the ECtHR102 in circumstances
where to do so would, in its view, have undermined the entire domestic
approach regarding the admission of hearsay evidence in criminal trials.103
The Court concluded that the development of ECtHR case law in this case
had not been informed by consideration of the protections available in
English common law which safeguard the fairness of a trial, nor changes
made to rules of admissibility to ensure they are human rights
compliant.104 The President of the Supreme Court, Lord Phillips, stated:
The requirement to “take into account” the Strasbourg jurisprudence
will normally result in this court applying principles that are clearly
established by the Strasbourg Court. There will, however, be rare
occasions where this court has concerns as to whether a decision of
the Strasbourg Court sufficiently appreciates or accommodates
particular aspects of our domestic process. In such circumstances it is
open to this court to decline to follow the Strasbourg decision, giving
reasons for adopting this course.105
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The Attorney General, Rt Hon Dominic Grieve QC MP, in a recent speech
contemplating the relationship between Strasbourg and the domestic
courts, stated that if the current system under the HRA “is not working we
could positively provide for a right of rebuttal”.106 As is clear from the
Horncastle decision, this right already exists.
84. That said, the courts have been more reluctant to go beyond the
rare disagreement with Strasbourg case law. It is perhaps unsurprising that
there has been some judicial reticence. A predominant view espoused by
judges in this country is that while section 2 does not bind the courts to
follow ECtHR jurisprudence, it does not permit the courts to develop rights
beyond what has already been confirmed by Strasbourg. The oft-cited
principle of Lord Bingham in Ullah107 states that the “duty of national
courts is to keep pace with the Strasbourg jurisprudence as it evolves over
time: no more, but certainly no less”.108 Lord Bingham based this principle
on his view that the Convention is most authoritatively expounded by the
Strasbourg Court and therefore expansion of the Convention rights by
national courts should not be by reason of its own interpretation.109 Lord
Hope more recently stated in Ambrose110 that Lord Bingham’s point in
Ullah was that it was not Parliament’s intention for the courts to go beyond
the Strasbourg jurisprudence, given “To do so would have the effect of
changing them from Convention rights, based on the treaty obligation,
into free-standing rights of the court’s own creation”.111
85. Liberty believes section 2 can be more liberally construed. This view
accords with both the wording of the provision and the intention of
Parliament in enacting the HRA. The purpose of the carefully constructed
HRA incorporation mechanisms is to allow for the development of human
rights jurisprudence by British courts. Ultimately the ECtHR under the
Convention is able to define the extent and content of the right should a
complainant seek redress in Strasbourg after domestic avenues have been
exhausted. However the HRA first allows a British court to make a
determination with the advantage of their detailed knowledge of UK law
and practice and within a constitutional framework which appreciates the
necessary separation between judicial and Executive decision-making.
86. A more expansive approach to section 2, moving away from
“Ullah-type reticence”,112 is beginning to emerge. The Lord Chief Justice
of England and Wales, Lord Judge, recently gave evidence to the
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parliamentary Constitution Committee suggesting British courts can and
should go further when considering and/or applying ECtHR jurisprudence.
Lord Judge indicated that section 2 allows for a wider principle of
interpretation than the ‘rare occasion’ approach, as articulated by Lord
Phillips above. He pointed out that whereas the European Communities
Act 1972 unequivocally states that European Court of Justice decisions are
binding on the UK, the HRA has allowed for the development of the
meaning of “taking into account” in section 2 by the courts, a meaning
which is continuing to evolve. Lord Judge left the door open for the courts
to give greater scrutiny – and object more frequently – to ECtHR case law,
stating that while our courts ought to give Strasbourg decisions “due
weight”, it is not necessary to follow them in every case.113
87. In the recent Supreme Court decision in Ambrose114 Lord Kerr115
went further still. He considered the courts to be bound by section 6 of
the HRA to act in a compatible way with a Convention right which creates
a duty to make a determination of any complaint brought before it
regardless of whether Strasbourg has spoken.116 Liberty agrees that this is
what was intended by the HRA:
It is to be expected, indeed it is to be hoped, that not all debates about
the extent of Convention rights will be resolved by Strasbourg. As a
matter of practical reality, it is inevitable that many claims to
Convention rights will have to be determined by courts at every level
in the United Kingdom without the benefit of unequivocal
jurisprudence from ECtHR. Moreover, as a matter of elementary
principle, it is the court’s duty to address those issues when they arise,
whether or not authoritative guidance from Strasbourg is available.
The great advantage of the Human Rights Act is that it gives citizens
of this country direct access to the rights which the Convention
enshrines through their enforcement by the courts of this country. It is
therefore the duty of this and every court not only to ascertain “where
the jurisprudence of the Strasbourg court clearly shows that it currently
stands” but to resolve the question of whether a claim to a Convention
right is viable or not, even where the jurisprudence of the Strasbourg
court does not disclose a clear current view.117
88. Liberty believes the approach articulated by Lord Kerr as to what is
permitted under section 2 fits far better within the overall framework of
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the Convention and the purpose of the HRA. Robust scrutiny of Strasbourg
case law, occasional disagreement or moving beyond what has been
espoused by the ECtHR, should not be seen as two courts on a collision
course, but rather evidence of constructive development of human rights
protection and the proper safeguarding of the UK’s sovereignty. Although
the UK Supreme Court may disagree with Strasbourg as it did in
Horncastle, this will only allow the ECtHR an “opportunity to reconsider
the particular aspect of the decision that is in issue” thereby establishing
“a valuable dialogue” between the two courts.118 Consciously leaping
ahead of Strasbourg, seeking clarification where ECtHR principle is unclear
and directly disagreeing with a ECtHR decision which has failed to
appreciate or accommodate an aspect of the domestic law or practice are
all elements of a process which the President-elect of the ECtHR considers
to be “right and positive for the protection of human rights”.119
89. The Home Secretary has offered a confused critique of the section
2 relationship. On the one hand she “would like to see the Human Rights
Act go” because she believes that ECtHR decisions have “bound” British
courts’ analysis of deportations which will breach article 3.120 On the other
hand, she has complained that British judges have gone too far, beyond
ECtHR jurisprudence, in their article 8 analysis in the context of immigration
cases.121 Castigating British judges for both following and not following
ECtHR judgments suggests a general antipathy towards the judicial
protection of human rights rather than a coherent and reasoned basis for
radical change. It certainly reveals a lack of understanding about how
section 2 operates. Further, such confusion bodes ill for the type of
replacement the Government envisages for the HRA. Repealing the HRA,
or repealing and replacing it with something which fetters judicial discretion
or limits the articled rights, would allow the fears of HRA-critics to be
realised: heightened scrutiny by the ECtHR and less British influence. Any
change which could be interpreted as diminishing the Convention
protections will doubtless lead claimants to argue, and the ECtHR to find,
that the UK Government is not giving proper domestic effect to its
Convention obligations. Even a rewording of the Convention rights would
likely lead to much greater scrutiny by the ECtHR, as it would need to
determine whether the alteration has changed the content of the rights
and diminished the level protection which the Convention requires.
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Legal consequences of replacing the HRA
90. Finally, any move to alter the relationship between Strasbourg and
national courts and the way that the Convention is incorporated into
domestic law would also lead to great legal and constitutional uncertainty.
Lord Woolf has stated that the UK faces “a stark choice” between accepting
the ECtHR rulings or leaving the system altogether, as creating a Bill of
Rights which is separate to the Convention would cause complication as
there will be “two conventions to which the courts are going to have a
regard”.122 The Deputy President of the Supreme Court, Lord Hope, has
stated that regardless of any repeal of the HRA the human rights
jurisprudence which now exists in relation to Convention rights will remain,
as will the overriding Convention obligations of Government and the right
of individual petition.123 Lord Phillips has indicated that the HRA may have
reached constitutional status, which would cause serious difficulty for the
relationship between Parliament and courts interpreting any new Bill of
Rights.124 Some of these issues may well be resolved if the UK was to
withdraw from the Convention, which doesn’t presently appear to be being
contemplated. Senior Government Ministers have thankfully repeatedly
committed to the Convention and have stated that withdrawing from it is
not an option.125 Indeed, withdrawing from the Convention would not just
impact on the UK but would “do untold damage to the system itself”,
causing “immeasurable harm to the standing of the United Kingdom
within the wider community of Europe in which it plays such an important
part”.126 Closer to home, making changes to the HRA raises significant
complications in the devolved states.
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Question 3 – How do you
think it should apply to the
UK as a whole, including its
four component countries of
England, Northern Ireland,
Scotland and Wales?
A “British Bill” of Rights and the
devolved regions of the United Kingdom
91. While there has been much debate amongst Westminster MPs
about the repeal of the HRA and the adoption of a “British Bill of Rights”,
there has been little consideration of the impact that repealing the HRA
would have on the devolved territories of Scotland, Northern Ireland and
Wales. Any changes to the HRA would have serious legal and constitutional
implications for each. The proposal for a “British” Bill of Rights would also
present significant complications of a political, social and cultural nature.
The HRA has been defined as “central to the constitutional DNA of the
UK”, underpinning “the devolution settlements while simultaneously
elucidating the common values of the constituent nations”.127 The HRA
forms a pillar of the devolution statutes and is an integral part of the
Northern Ireland peace agreement. The Government should be extremely
wary of the complications which would follow any proposal to make
changes to the HRA and the precedent it would set.
92. The HRA applies throughout the UK. Each of the devolution statutes
has incorporated the HRA by requiring the devolved institutions to act
compatibly with the Convention rights, as incorporated at section 1 of the
HRA.128 Each of the devolved institutions and authorities, and the devolved
Scottish Parliament and Assemblies of Northern Ireland and Wales, must
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also act compatibly with the ECHR under section 6 of the HRA.129 In both
the Scottish and Northern Irish devolution statutes the devolved Parliament
and Assembly respectively are expressly prevented from modifying the
HRA.130 This measure affords two-fold protection from potential violations
of Convention rights: under the devolution statutes in relation to a claim
that the relevant act was outside the public body’s competence; and under
the HRA on the ground of unlawfulness.131
93. Whereas in Scotland and Wales the overriding purpose of these
human rights provisions in the devolution statutes was to incorporate the
ECHR at pace with England, the incorporation of human rights principles
in Northern Ireland takes on additional significance because of the peace
process which underlies their constitutional arrangements. The
incorporation of the ECHR was an important part of the Belfast (Good
Friday) Agreement (GFA).132 Against a backdrop of the “history of
communal conflict”133 the parties agreed that the British Government
would:
complete incorporation into Northern Ireland law of the European
Convention on Human Rights (ECHR), with direct access to the courts,
and remedies for breach of the Convention, including power for the
courts to overrule Assembly legislation on grounds of inconsistency.134
The Agreement also confirmed that the British Government committed:
as a particular priority, to create a statutory obligation on public
authorities in Northern Ireland to carry out all their functions with due
regard to the need to promote equality of opportunity in relation to
religion and political opinion; gender; race; disability; age; marital
status; dependants; and sexual orientation.135
The GFA was passed by referendum in Northern Ireland and the Republic
of Ireland before it was signed; it has consequently been characterised as
both a peace agreement and a bilateral treaty between the UK and the
Republic of Ireland.136
94. Given the extent to which the ECHR and the HRA are intertwined
in the devolution statutes, any repeal of the HRA would require
considerable amendment to those statutes. Legally and constitutionally this
is obviously significant. Although in theory Westminster has retained the
authority – under the various devolution mechanisms – to legislate on all
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matters, it has become a constitutional convention that it will not do so
without the consent of the devolved bodies.137 The responsibilities of the
ruling bodies in Scotland and Northern Ireland under the respective
devolution acts in relation to the ECHR mean that should the UK wish to
take legislative action in relation to the observation and implementation of
the ECHR this would be touching upon a devolved matter. Consent of the
Scottish Parliament and the Northern Ireland Assembly would accordingly
be required for it to do so.138 One view in Northern Ireland is that if the
UK Government attempts to unilaterally amend the devolution statutes,
this may precipitate a constitutional crisis and a risk that a UK Bill “would
be vetoed by the Northern Ireland Assembly, due to its operating
procedures, thus forcing the Westminster government to take the
unpalatable decision of trying to force legislation through in accordance
with the doctrine of parliamentary sovereignty”.139 Gaining consent in
Scotland is equally likely to be difficult if not impossible. The Scottish
National Party has already committed, in its 2010 Election Manifesto, to
oppose any repeal of the HRA, opting instead to “stand up for what is
right”.140 Consequently there is a distinct possibility that Scotland will
maintain their level of human rights protection even if it is amended and
potentially downgraded in the rest of the UK. Professor Alan Miller, Chair
of the Scottish Human Rights Commission, considers repeal of the HRA in
the UK would create a “two-tier system of the level of human rights
protection within the UK” as it is:
unlikely that the Scottish Parliament would seek to lower the level of
protection of human rights through supporting the repeal of the HRA
as it applied in Scotland… The question will inevitably be asked: why
should residents of Gateshead not enjoy the same protection as those
in Glasgow?141
95. The tone of the Westminster debate about HRA repeal and a
replacement “British Bill of Rights,” is already creating political unease.
Professor Monica McWilliams, former Chief Commissioner of the Northern
Irish Human Rights Commission (NIHRC), has noted from the Northern
Ireland perspective that anything other than defending and building upon
the HRA “is to invite unnecessary and unwelcome discord”.142 Further,
proposals to amend the HRA have created in Northern Ireland “a sense of
particular unease among those concerned to preserve and maintain the
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fragile constitutional balances that have been painstakingly put in place”.143
Former Northern Ireland Human Rights Commissioner144 Professor Colin
Harvey has also recently expressed his serious concern about the lack of
involvement of Northern Irish voices in the ”British Bill of Rights” discussion
given the implications for the devolved nations:
Proposing a UK bill of rights in such a context raises profound
constitutional questions. Have they been thought through? Even the
initial stages require skilful management. An appreciation of
constitutional and national pluralism is vital. What of the potential
outcome? No credible human rights activist or organisation will
endorse anything that resembles a backward step. How could they?
The Human Rights Act is legislation to be proud of. Subtle and crass
attempts to undermine it should not prevail. That message may well
emerge clearly from the consultation.145
In 2010 both the Scottish and Northern Irish Human Rights Commissions
released a joint statement in which they declared their unequivocal support
for the HRA, stating that the Act must be “ringfenced and built upon as
part of further progress in the promotion and protection of human rights
within and across all jurisdictions including devolved, excepted and
reserved areas”.146 The Scottish Human Rights Commission has also
explicitly rejected a British Bill of Rights, considering:
such a proposal to be the path of regression. It is a backward and
inward-looking approach to the protection and promotion of human
rights. It is against the public interest throughout the UK. It would be
the first time that a developed country has repealed fundamental
human rights legislation and will have a detrimental influence on the
cause of human rights elsewhere in the world and on the UK’s
international reputation.147
96. Achieving political consensus in Northern Ireland is additionally
complicated by the fact the Good Friday Agreement also expressly
acknowledged the possibility of a ‘Charter of Rights for the island of
Ireland’.148 A report published jointly by the Northern Irish and Irish Human
Rights Commissions in June 2011 recommended that a charter along the
lines envisaged in the GFA should, as a minimum, “reaffirm the political
parties’ commitment to the rights set out in the ECHR”, and could also
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include the rights set out in the ECHR protocols, the rights articulated in
the GFA and those rights which can be derived from the text of the GFA.149
97. To date, it appears that the sensitivities involved in legislating for a
“UK” or “British Bill of Rights” to cover the Union have been lost on the
Coalition Government.150 With regard to Northern Ireland, the Secretary of
State for Northern Ireland, Rt Hon Owen Paterson MP, stated upon taking
office in May 2010 that “if we are to have a UK-wide Bill of Rights, the
people of Northern Ireland are best represented within that, rather than
by any stand-alone sideshow”,151 and in January 2011 stated that “a future
UK Bill of Rights is an appropriate legislative vehicle for the
implementation of additional rights for Northern Ireland”.152 On the detail
of how such reforms could be attempted in Northern Ireland, Scotland and
Wales, the Government has so far been silent.

HRA: Devolved, British, European and
International
98. That the HRA is already a quintessentially British Bill of Rights is
often forgotten. Its enactment responded to calls, over many years, for a
modern day Bill of Rights to supplement the 1689 Bill of Rights, which
makes no mention of several of the fundamental freedoms subsequently
recognised by our courts through the development of common law and
later explicitly included in the post-war human rights consensus. It followed
numerous attempts by senior politicians and lawyers from across the
political spectrum to incorporate the ECHR into domestic law.153 Despite
the fact that the HRA was incorporated into domestic law by Parliament,
recent calls for HRA repeal in favour of a “British” Bill of Rights appear to
stem in part from a common misperception that the HRA was imposed
on us by Europe and that it is in some way tied-up with the European
Union and Brussels. The Act is, of course, nothing to do with Brussels or
the EU. It was debated and passed by the UK Parliament following its
inclusion in the 1997 Labour Manifesto and the party’s landslide 1997
General Election victory. It is based on the ECHR, drawn up by the Council
of Europe154 following the horrors of the Holocaust and British politicians
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and lawyers played a major role in the Convention’s drafting. It further
contains many – but not all – of the rights and freedoms enjoyed for
centuries in this country. Contrary to popular myth, the Act therefore enjoys
both democratic legitimacy and a proud and national heritage.
99. However calls for a “British” Bill of Rights come not only from those
who misunderstand the Act’s very British roots but also from those who
resent the way in which it protects the basic rights of foreign as well as
British citizens. Conservative calls for the Act to be scrapped which
preceded the Party’s 2010 Manifesto commitment were fuelled, in
particular, by consternation over the way that articles 3 and 8 can prevent
deportation of foreign nationals if a court determines either that they will
face a real risk of torture if returned or that deportation would breach their
right to respect for family and private life.155 To this end, in 2008 the
previous Government argued before the Grand Chamber of the ECtHR
that it should be able to ‘balance’ the risk of torture with national security
concerns in deciding whether to deport a person to a country where they
risk being tortured; in other words that the protection of an absolute right
should be contingent on citizenship.156 While Leader of HM Opposition,
the now Prime Minister made a similar argument. He said:
And the Human Rights Act has made the problem worse. So our
approach has got to change. If our security services believe that a
foreign national is a dedicated terrorist and a danger to national
security, then the Home Secretary should be able to balance the rights
of the suspect with the rights of society as a whole, and go ahead
with deportation.157
While the Bill of Rights Commission’s terms of reference are clear that it
should look at how a new Bill of Rights could build on Convention
obligations, this doesn’t sit easily with past claims by the Prime Minster
and others about how a new Bill could scale back article 3 protections. As
to the substance of article 3 case law, it continues to provide vital protection
to those within our jurisdiction who face a real risk of torture. Recent
revelations about our Agencies’ links with Gaddafi’s Libya should serve as
a stark reminder that politically negotiated “diplomatic assurances” are no
substitute for a legal backstop which prevents deportation to torturing
regimes. As to the Prime Minister’s “security” argument for curtailing article
3: in an interconnected and shrinking world, it is surely safer to prosecute
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or monitor terror suspects in the UK than send them off to corrupt and
unstable regimes where there is no guarantee that they will be contained.
100. While there will rightly always be certain privileges that attach to
citizenship, a Bill of Rights which reserves any of the HRA’s basic rights and
freedoms to British citizens would fly in the face of the whole concept of
human rights. After the horrors of WWII the international community
recognised “the inherent dignity … and inalienable rights of all members
of the human family”.158 People have basic rights by virtue of being
human. They are not earned by paying taxes to a particular government
and do not come with possession of a particular passport. As the ill-fated
Belmarsh internment policy aptly demonstrated, it is all too often noncitizens that are most in need of vital human rights protection.
101. The strength of the HRA is that it is a simultaneously British,
European and universal document that is also woven into the sensitive
devolution settlements of the UK. Following the sacrifice of an earlier
generation, it was a former British Prime Minister and British lawyers who
played an instrumental role in drafting the Convention, exporting hard won
British freedoms as part of a project that helped to re-build democracy
across the region in post-War Europe. The Convention in turn reflects one
half of the universal values that were encapsulated in the Universal
Declaration of Human Rights at a unique moment in human history. It is
also an international document which reflects the rights found in
Constitutions and Bills of Rights throughout the Commonwealth and in
younger democracies all over the globe. It is simultaneously outward and
inward looking. Human rights as opposed to “British” rights allow for people
in all parts of the Union to identify with the precious values contained in
the HRA. And it is our adherence to human rights under the HRA which
makes the UK a beacon for those striving for rights and freedoms in the
world’s darkest corners. Hossam Bahgat, the Executive Director of the
Egyptian Initiative for Personal Rights159 and a recent veteran of the Tahrir
Square uprising, has said:
Since we started our uprising against dictatorship in Egypt last January,
many British officials visited Cairo and asked how they could help our
struggle. The most important thing that the British can do to support
human rights in Egypt is to support human rights in the United
Kingdom. We have all heard of your Government’s attempt to repeal
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the UK’s Human Rights Act. Diluting current human rights protections
or restricting fundamental rights to citizens rather than humans, would
set us all back. It is significantly more difficult for us to fight for universal
human rights in our country if your country publicly walks away from
the same universal rights.
Similar sentiment has been expressed by Balázs Dénes, Executive Director
of the Hungarian Civil Liberties Union:160
To understand how important is the UK’s Human Rights Act one
doesn’t have to do a lot: it’s enough to examine a country or a
jurisdiction which doesn’t have such an Act. I am working and living in
a post-Communist country, which belongs to this latter category. From
here, it is very clear: to repeal the HRA would be immoral, ineffective
and unfair – it would be a bad thing to do.
The hypocrisy of promoting human rights abroad, while repealing the HRA
at home, is clearly not lost on those striving for their own freedoms.
102. Repealing the HRA is not only unedifying as the UK attempts to
influence newly freed societies and cement our role as world leaders in the
protection of rights and freedoms, it is also without precedent. Recent
comparative research of Bills of Rights processes across the democratic world
concluded that none of these “has involved the possibility of repealing or
weakening existing human rights protections or reversing the incorporation
of international human rights law into domestic law”.161 Anthony D. Romero,
Executive Director of the American Civil Liberties Union,162 has reflected on
the potential global consequences of repealing the HRA:
Much has been said about the “special relationship” between the US
and the UK. There is no doubt that two old friends with so much by
way of history and values in common can be a great force for good in
the wider world. Equally, recent years have shown how they might lead
each other astray. The UK Human Rights Act is a Bill of Universal Rights
and Freedoms to be proud of. When a great democracy waters down
its concern for human rights in favor of “patriot’s rights”, that is surely
a decision a proud and honorable people will come to regret. America
did just that after 9/11 and such “recalibration” of principle in favor of
political expediency is the road to Guantanamo Bay. The ACLU can
only warn its British friends away from such a dangerous path.
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Similarly Mark Kelly, Director of the Irish Council for Civil Liberties,163 has
argued that it would be “inconceivable” to repeal Ireland’s ECHR Act,
modelled on the HRA, simply:
because it locates the job of legally protecting rights where it belongs
– in the hands of the Irish authorities and national judges applying
national laws. … The suggestion that the UK’s Human Rights Act
might be repealed is deeply misguided. …Repeal would cede the UK’s
human rights sovereignty back to Strasbourg, where it lay before the
1998 Act came into force. …(It) would be a deeply regressive step,
which would fly in the face of the UK’s international obligations and
be ineffective in practice.
To be the first democratic Government to introduce a Bill of Rights on the
ashes of its predecessor will not be without consequence.
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Question 4 – Having regard to
our terms of reference, are
there any other views which
you would like to put forward
at this stage?
Politics
103. No response to the earlier questions posed in this consultation
can be complete without some mention of the politics of the contemporary
“British Bill of Rights” debate. Indeed the creation of the present Bill of
Rights Commission (foretold in the Coalition’s Programme for
Government) was a political compromise agreed during the Coalition
negotiations in response to the awkward fact that the 2010 Manifesto
commitments of the respective political parties were diametrically opposed
on the HRA.164 It is no secret that contemporary discussion about a new
Bill of Rights is driven, in the main, by human rights detractors who wish
to see the substantive rights in the HRA narrowed, or the relatively limited
judicial powers provided in the HRA curtailed. Critics of the HRA typically
contend that the HRA is insufficiently “British”; compromises public
protection; is both too strong and too weak; promotes rights over
responsibilities and prevents Parliament from controlling immigration. This
year, further accusations have been added to the charge sheet including
claims that the HRA has allowed judges to create a privacy law that protects
the private lives of public figures at the expense of a free press; that it
somehow cedes greater power to foreign judges than would any
replacement Bill; and that it played some part in the August riots. We deal
with each of these unsubstantiated criticisms below.
104. But before dealing with dishonest and confused narratives about
the HRA it is also worth pausing to consider the terms of reference of this
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Commission. If the wider debate is driven by inconsistency, spin, and
partisan politics, what can be the real purpose of the Commission’s
investigations? As we examine in greater detail below, announcements
about the establishment or work of the Bill of Rights Commission by
Conservative Ministers, in particular the Prime Minister and the Home
Secretary, have consistently been premised by expressions of their intent
to repeal the HRA. Their main criticisms of the HRA relate to the power it
has ceded to ‘unelected judges’ and the perceived generosity of some of
its substantive protections. The implication is that they either expect or
hope that the Commission will recommend that enforcement powers are
stripped from the independent judiciary and/or the substantive provisions
in the HRA are re-drafted or “re-balanced” to become more palatable to
Government. This is of course in sharp contrast to the public
pronouncements of the Deputy Prime Minister, Rt Hon Nick Clegg MP,
who was categorical in his 2011 party conference speech that “the Human
Rights Act is here to stay”.165 It also jars with the spirit of the Commission’s
terms of reference which (although bizarrely) don’t make explicit reference
to the HRA, do require it to “investigate the creation of a UK Bill of Rights
that incorporates and builds on all our obligations under the ECHR….and
protects and extends our liberties”.166
105. Any human rights lawyer or campaigner could provide potentially
endless examples of other rights that could be included in a new Bill of
Rights, but the troubling dilemma at the heart of the Commission’s
mandate is whether it is truly investigating how the HRA/ECHR could be
built on or whether this politically designed process is tasked with delivering
the undeliverable: to make recommendations for progressive reform while
simultaneously soothing the tempers of those who wish to diminish
human rights protections and undermine the Rule of Law. Those who
would like see terror suspects deported to torturing regimes and judges
stripped of the relatively limited powers they have under the HRA will not
be satisfied with a rebranding exercise which essentially re-enacts the HRA
by a different name but retains the protections already in place. While
some may be fooled for a while, it would not take much new litigation for
the sheen to come off a ’Botox Bill of Rights‘. Further, what prospect do
we have of creating an enduring document of unique constitutional
importance which sits above the conflicts and fluctuations of party politics
if we reopen and reassess it with each successive government?
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HRA: too strong and too weak?
106. The arguments made by the Act’s detractors invariably contain
glaring inconsistencies and contradictions. The HRA has, for example,
simultaneously been accused of being both too strong and too weak. Too
strong, allegedly, for sucking power away from Parliament and giving too
much power to “unelected judges”. Indeed for the Prime Minister, one of
the central reasons for the creation of the Bill of Rights Commission is so
that it can address problems caused by a supposedly over-mighty judiciary.
At Prime Minister’s Questions in February 2011 he said:
A Commission will be established imminently to look at a British Bill
of Rights, because it is about time we ensured that decisions are made
in this Parliament rather than in the courts.167
As for the supposed shifting of power from Parliament to the judiciary, it is
difficult to imagine a mechanism that more neatly squares a difficult circle
between upholding parliamentary sovereignty and safeguarding against
abuses by the State than that already provided for by the HRA. As we
discuss earlier at paragraphs 62 – 71 the HRA does not contain a power
for judges to strike down legislation (as is the case under the US Bill of
Rights and many other rights instruments). Instead, the HRA achieves a
rather British compromise. The section 4 declaration of incompatibility both
preserves parliamentary sovereignty, while being capable of shaming the
Executive into more enlightened remedial action.
107. Described as too strong by some, the Act is also described as too
weak – sometimes by the very same detractors. They point to legislation
providing for ID cards(recently repealed), the growth of the ‘database state’,
excessive snooping powers, stop and search without suspicion and other
excesses as evidence that the HRA is either useless or out-dated.168 Such
criticisms are most likely connected to the relative youth (and therefore
perceived vulnerability) of the HRA – the same criticisms have not been
levied at the US Bill of Rights for allowing the passage of the PATRIOT Act
2001 or many of the other repressive measures carried out across the
Atlantic during the ‘War on Terror’. Almost by definition, Bills of Rights act
as a check on Executive and legislative power after its exercise. And we
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must not forget that the HRA and the Convention have clocked up some
significant and symbolic victories against the growth of the surveillance
society. Convention case law was responsible for the enactment of the
Regulation of Investigatory Powers Act 2000 which put State surveillance
on a much more comprehensive statutory footing; S and Marper v UK169
and Paton v Poole Borough Council170 are two of many hugely significant
legal victories for the protection of personal privacy under article 8.

Responsibilities
108. A frequent and rather woolly criticism of the HRA is that it has
helped to create a culture of rights without responsibilities. The Prime
Minister has argued that we need “a modern British Bill of Rights that …
balances rights with responsibilities” and which “spell[s] out the
fundamental duties and responsibilities of people living in this country”.171
Liberty does not dispute that individuals owe moral and legal obligations
to the society they live in. We are not, however, convinced that the HRA is
responsible for undermining the public’s sense of social responsibility or
that a British Bill of Rights is needed to make individual responsibilities
explicit. The HRA already enunciates the balance of rights and
responsibilities that are now common to most of the democratic world.
With few exceptions the rights in the HRA are not absolute. Further a mass
of criminal and civil laws have existed for centuries to ensure that people
act in accordance with their responsibilities to the State and other
individuals. These laws already operate to punish those who breach the
criminal law and to provide redress where a person violates his or her civil
law responsibilities to others. Given that the HRA is one of the very few
pieces of legislation which provides some protection for the individual
against the State, amending it to impose further obligations on individuals
would certainly undermine its values as a bulwark against Executive
overreach.
109. As a constitutional instrument one would expect any Bill of Rights
to express rights in relatively broad terms, to enable the Bill to stand the
test of time and to be applied in a wide variety of contexts. Framing legal
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duties in such broad terms would present a myriad of problems. It is a
central feature of the Rule of Law that legal obligations placed on
individuals are expressed with sufficient clarity to enable people to predict
the likely consequences of their actions. It is also difficult to see how the
multitude of moral, ethical and legal responsibilities that we all owe could
be compiled with sufficient succinctness and clarity for codification. If any
responsibilities were left out, hierarchies of responsibility would be created,
inadvertently devaluing the importance of certain duties and elevating
others. If people are confused by the responsibilities they owe this is a
matter for public education.
110. Another way of giving greater weight to responsibilities would be
to make rights protection contingent upon compliance with fulfilling one’s
responsibilities. However, this would clearly undermine the principle of
universality – the cornerstone of the human rights framework. Selfevidently a person could not, for example, be denied a right to a fair trial
because they are suspected of having committed a crime. A failure to
afford rights protection to everyone within a State’s jurisdiction would
violate the UK’s obligations under international law and would also
undermine the UK’s moral standing in the international community and
with its own citizens.
111. Indeed, research carried out on behalf of the Ministry of Justice in
relation to the relationship between rights and responsibilities,172 warned
that the focus on responsibilities may actually represent “an opportunity
to introduce new restrictions on human rights”.173 After reviewing the
concept of rights and responsibilities in treaties and Bills of Rights around
the world the report concluded that “[j]urisdictions with liberal democratic
traditions tend, on the whole, towards implicit or rhetorical recognition of
duties”.174 Examples given include the limitations already implicit in the
ECHR. In contrast it found that “it is more common to find extensive lists
of directly enforceable individual duties in constitutions with a strong
authoritarian or socialist element (for example, the People’s Republic of
China)”.175 It also warned that even rhetorical or aspirational statements
about duties could “risk undermining rights by implying that the fulfillment
of duties is an essential prerequisite to the enjoyment of certain rights”176
and that “there is always the possibility that a court or public body may
mistake the statement of a duty as a call for it to be made a precondition
for the exercise of a right”.177 In addition to the possible limitation on rights,
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the focus on responsibilities is totally unnecessary. The HRA already
requires rights to be read together with article 17 which provides that the
Convention does not give anyone a right to do anything that would destroy
or unduly limit other people’s human rights.178

Anti-HRA narratives in 2011
112. 2011 has seen the development of further anti-HRA narratives.
Much of the discussion has been based on factual and legal inaccuracy,
contradiction, or misrepresentation. Even where it hasn’t, the tone of the
criticism is such that rather than disagreeing with the application of the Act
in individual cases, the very values contained in the Convention and the
Rule of Law itself is brought into question. Of course, not everyone is going
to agree, at all times, about the application of the HRA to different factual
circumstances but as a framework for bare minimum rights protection it is
surely quite difficult to fault.

“Super injunctions”
113. One accusation that is now leveled at the HRA is that it has
allowed for the creation of privacy law via the backdoor. Since 2000
domestic judges, in adjudicating on common law breach of confidence
and misuse of private information claims and injunctions have done so in
accordance with their duties under articles 8 and 10 and section 12 of the
HRA.179 The approach of the courts in these cases is to first examine
whether the applicant has a reasonable expectation of privacy so as to
engage article 8180 and if so, to undertake “the ultimate balancing test”.181
Examination of case law in this area reveals a non-exhaustive list of factors
to which the courts have regard in determining whether article 8 rights
should outweigh article 10. These include but are not limited to: whether
there is any legitimate public interest in the disclosure of the information;
the right of the public generally to receive information; whether the
claimant has sought to mislead the public on the matter in question; the
claimants motivation in bringing the claim (whether the claimant is in fact
seeking to protect their reputation and commercial interests, rather than
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any other aspect of their private life); the personal attributes of the
claimant; the interests of the family members of the person seeking the
injunction and their article 8 rights; whether the applicant is being
blackmailed etc. As with all areas of common law development, Parliament
is free to legislate to provide greater guidance to the judiciary in balancing
articles 8 and 10 as it has chosen to do in other privacy contexts, for
example the Data Protection Act 1998 and the Regulation of Investigatory
Powers Act 2000. It is, however, difficult to see how this would amount to
anything more than a codification exercise regarding what appear on their
face to be a set of common sense principles in determining the difficult
balance between articles 8 and 10. This is not to say that the judges have
always reached the right determination in every case. The successful
temporary super-injunction granted in the Trafigura case was an alarming
example of where the public interest in swifter disclosure was arguably not
given sufficient weight.182 But even with specific legislation, disagreements
on the application of the principles will likely still arise. That is the nature of
statutory interpretation and judicial function of refereeing clashes of rights.
114. It is easily forgotten that before the introduction of the HRA, British
law was left wanting for privacy protections. A high profile example of this
came in 1991 when the actor Gordon Kaye, star of the TV series Allo Allo
was involved in a car accident and suffered serious head injuries. Having
been on a life support machine for three days he was moved to a private
room, whereupon two journalists from the Sunday Sport entered his room
without permission, photographed and interviewed him. Refusing to leave
when asked by nursing staff, the journalists were eventually removed by
security staff. Because of his injuries Mr Kaye had no recollection of the
interview and medical evidence later showed that he was in no fit state to
be interviewed or give informed consent to an interview. Mr Kaye tried but
failed to get an injunction to stop publication. In his judgment, Lord Justice
Bingham reflected that the case demonstrated “yet again, the failure of
both the common law of England and statute to protect in an effective
way the personal privacy of individual citizens”.183
115. Now that the common law has developed under the HRA, it is
deeply unfortunate that to date, rather than considering the merits of
specific legislation, senior politicians have instead responded to individual
judgments by attacking the HRA and the role of the judges in interpreting
its values. While a parliamentary Committee on Privacy and Super
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injunctions has now been established it remains to be seen whether the
Government will choose to legislate. It might after all be more politically
convenient to maintain the status quo, whereby the HRA remains a sitting
target and politicians can avoid legislating to put press restrictions in the
privacy sphere on a statutory footing. Whether or not Parliament decides
to legislate on this issue, it must accept that it retains the ability to legislate
if it wishes to influence how the article 8/10 balance is drawn and that it
hasn’t been ‘overridden’ by the HRA.

Prisoner voting
116. The super-injunctions row quickly gave way to a parliamentary row
over prisoner voting. A motion against giving prisoners the vote was debated
and passed by the House of Commons on 10th February 2011 following
an embarrassingly ill-informed and toxic parliamentary debate. While this
issue does not relate directly to the HRA (but rather the ECtHR following its
judgment in Hirst v UK(No.2))184 the requirements of the decision and the
response of the UK Government and Parliament are worth noting. In its
2005 judgment, the ECtHR ruled that the current blanket ban on prisoner
enfranchisement was in breach of the right to vote under article 3 of
Protocol 1. The disenfranchisement of prisoners in the UK is rooted
historically in the notion of ‘civic death’, dating back to the days of Edward
III. It was first formalised in the Forfeiture Act of 1870 and is now contained
in the Representation of the People Act 1983.185 When Strasbourg
considered the ban it had therefore not been considered by Parliament for
a significant amount of time and was based on a highly outdated concept.
Further, in its thoughtful judgment the Strasbourg Court did not require full
enfranchisement nor even prescribe any hard and fast rules for compliance
with the Protocol. Instead, the Court ruled that a blanket ban, which applies
to every prisoner regardless of the offence for which they have been
convicted and the length of their sentence, was disproportionate and
unlawful. Hardly the most radical of human rights judgments, yet ahead of
the parliamentary debate earlier this year the Prime Minister described
physical sickness at the idea of any prisoner voting: not disappointment or
disagreement but actual nausea.186 In a recent article on the relationship
between the UK courts and Strasbourg, the President-Elect of the ECtHR
said of Westminster’s response to the judgment:
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The vitriolic – and I am afraid to say, xenophobic – fury directed
against the judges of my Court is unprecedented in my experience,
as someone who has been involved with the Convention system for
over 40 years.187
It is of course inevitable that Governments and Parliaments will sometimes
be unhappy with court judgments which uphold individual rights and
declare Government policy unlawful. But in earlier times, UK Governments
and Parliaments have distinguished themselves from despots and dictators
by respecting the Rule of Law. As the Lord Chancellor recently commented
“the Rule of Law is one of our greatest exports”.188 Parliament’s response
to the Hirst judgment threatens to undermine this proud legacy.

Sex Offender Register
117. Also in February 2011 the Government made an announcement
about proposed reforms to the sex offenders’ register, responding to a
Supreme Court judgment from June 2010 in which the Court determined
that the lack of a review mechanism for indefinite placement on the sex
offender register was in breach of the applicant ex-offenders’ human
rights.189 The conclusion of the Court focused on a narrow point. In its
judgment the Court recognised that ex-offenders must be able to at least
review their inclusion on the register given that not all ex-offenders will
continue to pose a life-long risk that must be monitored. What of a young
twenty-something teacher who has a consensual affair with a sixth former;
a lengthy sentence of over 30 months may well be handed down, but is
it so outrageous that once released the person be able to seek a review
of the notification arrangement, to at least present the view to the
authorities that he no longer poses a risk? What if he married the sixth
former and never offended again? Should police be required to collect his
notification details annually for the rest of his life? Such examples show
that there will be cases where registration is no longer necessary or
desirable, and the system of notification must reflect those possibilities. As
with prisoner voting, the Supreme Court’s decision was clearly conscious
of its constitutional role and not overly prescriptive; it didn’t demand the
removal of any single person who is already listed on the register; just a
requirement of review. Despite this, the case was presented in certain
sections of the media as requiring the removal of serious sex offenders
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under colourful headlines such as “End this human rights insanity”.190
Despite the reasoned judgment, when announcing the draft Remedial
Order, the Home Secretary said that the ruling “places the rights of sex
offenders above the right of the public to be protected from the risk of
their reoffending”; and further pledged “It is time…that we have a legal
framework that brings sanity to cases such as these”.191 In making the
announcement the Home Secretary referred to the imminent creation of
the present Bill of Rights Commission – hinting once again that in her view
the Commission’s real task is to reduce not build on our existing
Convention obligations.

August riots
118. Of all the Government’s responses to the lawlessness of the
summer of 2011, the most disappointing was the Prime Minister’s attempt
to implicate the HRA as either a cause of rioting, or a barrier to the police
response. This tired theme featured in his first public statements on the riots
on 9th August where he pledged that “‘phoney human rights concerns’”
would not get in the way of police efforts to publish CCTV images of
suspected riots. This widespread myth – that article 8 of the HRA can prevent
the publication of photos of wanted suspects – dates back to January 2007
when the Daily Mail reported that a Chief Constable was ”refusing to release
pictures of two escaped murderers amid fears it might breach their human
rights”.192 The paper claimed that the Derbyshire police force had refused
to release pictures of two convicted murderers who had escaped from prison
because the police force had to have regard to the HRA. The Sun also ran
the story with the inflammatory headline: “What about OUR rights”.193 The
following month, The Sun ran the story again quoting a North East
Conservative MP claiming that “this is yet another instance of the rights of
suspected criminals being put before those of the law-abiding
population”.194 And so the myth gathers pace. The truth is that the HRA
does not prevent pictures from being published in order to help find a
fugitive. This has been tested in a case which concerned a decision by the
London Borough of Brent and the Metropolitan police to distribute leaflets
and to publicise other material carrying the claimants’ images, names and
ages, and details of ASBOs issued against them. In his judgment Kennedy
LJ held that the publicity did not infringe the claimants’ article 8 rights.195
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119. Contrary then to what the Prime Minister appeared to imply in the
immediate aftermath of the riots, it is perfectly permissible under the HRA
to publish pictures of wanted suspects. Nevertheless, a few days later in
his statement to Parliament on the 11th of August the Prime Minister
lamented “a culture” that “says everything about rights but nothing about
responsibilities”.196 This message was reinforced in his speech in Witney
on the 15th of August where he attacked the “twisting and
misrepresentation of human rights”, linking the attitude of rioters to the
existence of legal human rights protections. The post-riots attack on the
HRA culminated in an opinion piece by the Prime Minister in the Daily
Express on the 21st of August entitled “Human Rights in my sights” in
which he vowed a “fight back” which:
also means rebuilding the sense of personal responsibility that has
been eroded over the years by many things, from the welfare system
where work doesn’t pay to the twisting and misrepresenting of human
rights. The British people have fought and died for people’s rights to
freedom and dignity but they did not fight so that people did not have
to take full responsibility for their actions. So though it won’t be easy,
though it will mean taking on parts of the establishment, I am
determined we get a grip on the misrepresentation of human rights.
We are looking at creating our own British Bill of Rights. We are going
to fight in Europe for changes to the way the European Court works
and we will fight to ensure people understand the real scope of these
rights and do not use them as cover for rules or excuses that fly in the
face of common sense.197
120. Needless to say, at no point in any of his various complaints about
the HRA did the Prime Minister point to a concrete example of how the HRA
had been responsible for undermining personal responsibility or the outbreak
of violence in our cities. This is unsurprising as the HRA expressly protects
private property as well as personal safety. Nevertheless, his high profile attacks
on the HRA sparked yet another round of media speculation about the
possibility of repealing the Act. Interestingly, the Prime Minister’s comments
were in stark contrast to those of Sir Hugh Orde, President of the Association
of Chief Police Officers, who robustly defended the role of human rights in
public order policing, writing in the days that followed the rioting that “to
suggest human rights get in the way of effective policing is simply wrong”.198
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121. Opportunistic broadsides against the HRA by senior politicians are
nothing new. Towards the end of its time in office, the New Labour
Government published a Green Paper, entitled Rights and
Responsibilities,199 that attempted to link the need for a new Bill of Rights
to the 2008 financial crisis. The Green Paper suggested that the faltering
economy, recent technological developments, globalisation, medical
advancements, climate change and an ageing population have led to “a
new age of anxiety and uncertainty” and that a Bill of Rights “could act as
an anchor for people in the UK” as we enter this new age.200 It conceded
that a new Bill of Rights would not be “an alternative to decisive action on
the economic front” but nevertheless suggested it was “an essential
complement to it”.201 Unsurprisingly, the Green Paper was unable to
explain how a new Bill of Rights could possibly alleviate concerns over the
financial crisis or globalisation, nor explain how it would complement the
taking of action on the economic front.
122. Sadly, partisan opportunism has been a hallmark of the
contemporary Bill of Rights debate and there has been little genuine attempt
to reach beyond party political lines. New Labour’s Green Paper, for example,
placed strong emphasis on exploring socio-economic rights, with a focus on
the welfare state and the NHS. It also explicitly excluded the possibility of
including greater protection for trial by jury within the remit of a new rights
settlement. By the same token, the Conservative Party has, so far, explicitly
ruled out the possibility of socio-economic rights being included in a Bill of
Rights, focusing instead on the potential for greater protection of the right to
jury trial, and ‘re-balancing’ the rights of foreign nationals.
123. Until there is at least some attempt to cross traditional party
dividing lines, it is difficult to see how a future government will ensure
cross-party support for any new rights settlement. This will inevitably mean
that any new Bill will be open to the same populist and political attacks
that have befallen the HRA in recent years. If the cause of fundamental
rights and freedoms is to be truly advanced there must, at the very least,
be a cross-party commitment to consensus-building and genuine
engagement. Political point-scoring in this area can only do more harm to
the currency of rights and freedoms in the UK.
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Article 8 and immigration
124. The most recent HRA furore involved the role or otherwise of article
8 in preventing deportations of foreign nationals. Of all the fundamental
freedoms protected by the HRA, none attracts controversy quite like article
8. Barely a day passes without it hitting the headlines for apparently all the
wrong reasons. Flicking through certain newspapers you would be forgiven
for concluding that it exists only to shield foreign murderers and rapists from
deportation. The Home Office’s chief grumble is that people it wants to
remove are using article 8 to block deportation; consequently earlier this
year it launched a consultation202 on reforms to the Immigration Rules,
which also asked whether requirements should be put in place, in the
context of family migration to “reflect a balance between article 8 rights
and the wider public interest in controlling immigration”.203 This was an
odd question to pose. As immigration control is a legitimate purpose for
which the right to respect for family life can be limited, every time a court
makes a decision under article 8 it strikes a balance between the rights of
the individual and the rights of society at large – this balance is therefore
already an integral part of the HRA framework. It is also not the case that
successful article 8 applications have undermined immigration control; in
2010 only 12 per cent of appeals to the Immigration and Asylum Tribunal
on article 8 grounds were actually successful.204
125. In fact, our courts have been very clear that article 8 does not
grant foreign nationals the right to reside with even close family members
in the UK.205 People with close family members in this country, whether a
civil partner, husband, wife or young child, are frequently denied permission
to remain in the UK; the balance is a careful one and all relevant factors
must be taken into consideration. The courts have regard to whether a
person asserting article 8 rights has been upfront with the authorities or
tried to evade them; an adverse immigration history will count against an
applicant.206 It further counts against an applicant if, at the time he formed
family bonds in the UK, his immigration status was precarious.207 The
courts also routinely consider whether family life can be carried out
elsewhere. When article 8 is claimed by foreign national offenders that the
Home Office seeks to deport, the strength of article 8 is that all relevant
factors will be weighed in the balance: the threat they pose, the
seriousness of their offence; how long they have been in the UK; whether
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they have genuine and longstanding family ties etc. Is it not right that the
courts consider the rights of children who have no control over whether
their parents have committed offences? Or that someone who has been
in the UK almost since birth has their family connections taken into
account? It is also historical nonsense to claim foreign nationals couldn’t
assert family life to avoid removal before the Act. Article 8 principles were
incorporated into Home Office deportation guidance by the last
Conservative Government in the early 1990s. It’s all too easy for politicians
to blame human rights for failings at the Borders Agency. Quicker
administration would allow more people to be deported after conviction
and before starting families. But once they have established a family and
relationships over many years, sometimes it’s more desirable that an exoffender stays, accepts his family responsibilities and supports his children.
In any event, you don’t need to tamper with the protection of fundamental
rights and freedoms to ensure that those who pose a risk and have no
right to be here should not be allowed to stay. While article 8 provides an
eminently sensible and carefully fashioned framework within which this
complex balancing exercise takes place, as with the courts’ powers to grant
anonymity and super injunctions, the final word on our immigration legal
framework rests with Parliament.

Public perceptions
126. It is undeniable that there is a lack of public understanding and
‘ownership’ of the HRA. An almost complete absence of public education
about the Act by the Government that introduced it has meant that for
many years the human rights narrative has been one of real and imagined
litigation as reported by a mainly hostile media. It is disappointing that
more was not done before, during or after the Act’s commencement to
explain its effect to the British public. This might well have encouraged
greater understanding and cultural attachment to the legislation. As
Professor Klug has observed:
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Very little was done to prepare for the introduction of the HRA beyond
the publication of Bringing Rights Home, the discussion document
Labour issued before it came to power, and a large-scale training
programme for the judiciary prior to the Act coming into force.208
127. The HRA has been and remains the target of concerted media
campaigns which intentionally portray it as an affront to common sense,
sovereignty and a charter for criminals and terrorists. The Daily Telegraph,
for example, is currently running a branded campaign entitled “End this
human rights farce” which features regular stories that contain alarmingly
confused human rights reporting. The Sun has been campaigning for years
for HRA repeal under the banner “Give us Back OUR Human Rights”.
Farcical claims that are unlikely to reach the court-room door are often
reported as if already adjudicated and numerous inaccurate HRA articles
are left uncorrected, skewing the impression of the HRA in the public
imagination. Some editors have been open about the reasons for their
hostility to the HRA – in particular, their suspicion of and contempt for
article 8 which demands justifications for intrusions in the privacy sphere
and has interfered with the tabloid trade in ’kiss and tell’. In a speech in
2008, the Daily Mail Editor-in-Chief, Paul Dacre said:
The British press is having a privacy law imposed on it, which apart
from allowing the corrupt and the crooked to sleep easily in their beds
is, I would argue, undermining the ability of mass-circulation
newspapers to sell newspapers in an ever more difficult market…This
law is not coming from parliament. No, that would smack of
democracy, but from the arrogant and amoral judgments, words I use
very deliberately, of one man. I am referring, of course, to Justice David
Eady who has, again and again, under the privacy clause of the
Human Rights Act, found against newspapers and their age-old
freedom to expose the moral shortcomings of those in high places. If
mass-circulation newspapers, which, of course, also devote
considerable space to reporting and analysis of public affairs, don’t
have the freedom to write about scandal, I doubt whether they will
retain their mass circulations with the obvious worrying implications
for the democratic process.209
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128. As we note in detail at paragraphs 41 and 42, it is bitterly ironic
that instead of seeking parliamentary clarification of the article 8/10
balance, some newspapers have resorted to trashing an Act which provides
the first legally enforceable right to free speech in British law.
129. Given this background, it is unsurprising that the HRA has not yet
been fully understood by the public. However, lack of understanding and
unpopularity does not mean, as some have argued, that the Act is not
working nor that a replacement is required or would fare any better. If one
of the principal shortcomings of the HRA is that it exists in a fog of
misunderstanding it is far from clear that tearing it up and starting afresh
with a new Bill of Rights, would solve the problem. Bad PR is not
commonly motivation enough for constitutional style reform. As long ago
as 1976, a Committee of the Society of Conservative Lawyers
acknowledged that any Bill of Rights must be given a chance to ‘bed down’
if it is to stand a chance of being understood, appreciated and owned by
the public:
A Bill of Rights can only operate as an effective safeguard if it
commands the respect and confidence of those whom it seeks to
protect. This it cannot do unless the public can reasonably expect it to
be a permanent feature of our constitution, at least for the foreseeable
future.210
130. Surely the real challenge is to encourage better understanding
and appreciation of the HRA and the rights it contains? Our experience
certainly indicates that the British public is not as hostile to the currency of
human rights as some editors and politicians would have you believe.
Since 2008, Liberty has carried out, at regular intervals, public opinion
polling on attitudes towards human rights. Conducted by ComRes211 on
behalf of Liberty, this research involves interviewing over 1,000 GB adults
by telephone. Data is weighted to be demographically representative of
all GB adults. The opinion poll asks the following questions:
Q.1 Generally speaking, how important or unimportant do you think
it is that there is a law that protects rights and freedoms in Britain?
Q.2 In modern Britain, would you say each of the following rights are
vital, important, useful, or unnecessary?
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The right not to be tortured or degraded/The right not to be detained
without reason/The right to a fair trial/Freedom of thought, conscience
and religion/Respect for privacy, family life and the home/Freedom of
speech, protest and association/Protection of property.
Q.3 Do you remember ever receiving or seeing any information from
the Government explaining the Human Rights Act?
In response to question 1, results have consistently shown mass support
(between 93% and 97%) for a law that protects rights and freedoms in
Britain. In response to question 2, results have consistently shown mass
support for each right, with high numbers of people polled viewing each
of these rights as being vital/important (results for each range between
76% and 96%). In response to question 3, in our most recent survey
conducted in September 2011, less than a tenth of respondents (9%)
remember ever having received or seen information from the Government
explaining the Act. Shockingly, this result has never been higher than 13%.
If the ‘twisting and misrepresentation of human rights’ that the Prime
Minister often speaks of amounts to a genuine concern that the public
misunderstand their rights or that those working for public bodies are
confused as to their obligations under the HRA, this should be addressed
through public education and sector-specific training. Far from requiring a
new Bill of Rights it requires quite the reverse. How would replacement
legislation lead to less rather than more confusion?
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Conclusion
131. Previous generations fought and died to secure the freedoms
contained in the Human Rights Act for future generations. The rights
enshrined in the Act mirror those protected throughout the free world. Free
speech, fair trials, respect for private and family life and the prohibition on
torture are values which distinguish democrats from dictators and terrorists.
In the words of the late and great Lord Bingham:
The rights protected by the Convention and the Act deserve to be
protected because they are, as I would suggest, the basic and
fundamental rights which everyone in this country ought to enjoy
simply by virtue of their existence as a human being….Which of these
rights, I ask, would we wish to discard? Are any of them trivial,
superfluous, unnecessary? Are any them un-British? There may be
those who would like to live in a country where these rights are not
protected, but I am not of their number. Human rights are not,
however, protected for the likes of people like me – or most of you.
They are protected for the benefit above all of society’s outcasts, those
who need legal protection because they have no other voice – the
prisoners, the mentally ill, the gypsies, the homosexuals, the
immigrants, the asylum-seekers, those who are at any time the subject
of public obloquy.212
132. While the remit of the Bill of Rights Commission is ostensibly to
address a legal and constitutional question of how to build on the UK’s
obligations under the Convention, its creation was triggered in order to
paper over a fundamental fault line in the Coalition consensus.
Diametrically opposed and raised expectations on either side now mean
that the Commission faces an almost impossible challenge. But if the two
central complaints about the Act relate to the increased power it
supposedly gives to judges and the universality of its protections then this
is no basis for reform. To return to the words of Lord Bingham “The Act
does not, as is sometimes suggested, effect a massive transfer of power
from politicians and administrators to judges. No decision is now made
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by a judge under the Act which could not have been made by a judge
before.”213 The difference is of course that decisions are now made by
British judges and not just in Strasbourg. As for the universality of human
rights, we hope that the Commission will reflect on the statements above
from those elsewhere in the world striving for the rights and freedoms we
take for granted. Walking away from the Human Rights Act will not only
damage our moral standing in the world, it will undermine their struggle
as well.
Sophie Farthing
Rachel Robinson
Isabella Sankey
Armistice Day 2011
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Annex
Human Rights Act 1998
(1998, c. 42)
An Act to give further effect to rights and freedoms guaranteed under the
European Convention on Human Rights; to make provision with respect
to holders of certain judicial offices who become judges of the European
Court of Human Rights; and for connected purposes.
[9th November 1998]

Introduction
1

The Convention Rights

(1) In this Act “the Convention rights” means the rights and fundamental
freedoms set out in—
(a) Articles 2 to 12 and 14 of the Convention,
(b) Articles 1 to 3 of the First Protocol, and
(c)

Article 1 of the Thirteenth Protocol,

as read with Articles 16 to 18 of the Convention.
(2) Those Articles are to have effect for the purposes of this Act subject
to any designated derogation or reservation (as to which see sections
14 and 15).
(3) The Articles are set out in Schedule 1.
(4) The Secretary of State may by order make such amendments to this
Act as he considers appropriate to reflect the effect, in relation to the
United Kingdom, of a protocol.
(5) In subsection (4) “protocol” means a protocol to the Convention—
(a) which the United Kingdom has ratified; or
(b) which the United Kingdom has signed with a view to ratification.
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(6) No amendment may be made by an order under subsection (4) so
as to come into force before the protocol concerned is in force in
relation to the United Kingdom.
2

Interpretation of Convention rights

(1) A court or tribunal determining a question which has arisen in
connection with a Convention right must take into account any—
(a) judgment, decision, declaration or advisory opinion of the
European Court of Human Rights,
(b) opinion of the Commission given in a report adopted under
Article 31 of the Convention,
(c)

decision of the Commission in connection with Article 26 or
27(2) of the Convention, or

(d) decision of the Committee of Ministers taken under Article 46
of the Convention,
whenever made or given, so far as, in the opinion of the court or
tribunal, it is relevant to the proceedings in which that question has
arisen.
(2) Evidence of any judgment, decision, declaration or opinion of which
account may have to be taken under this section is to be given in
proceedings before any court or tribunal in such manner as may be
provided by rules.
(3) In this section “rules” means rules of court or, in the case of
proceedings before a tribunal, rules made for the purposes of this
section—
(a) by the Lord Chancellor or the Secretary of State, in relation to
any proceedings outside Scotland;
(b) by the Secretary of State, in relation to proceedings in Scotland;
or
(c)

by a Northern Ireland department, in relation to proceedings
before a tribunal in Northern Ireland—
(i)

which deals with transferred matters; and

(ii)

for which no rules made under paragraph (a) are in force.
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Legislation
3

Interpretation of legislation

(1) So far as it is possible to do so, primary legislation and subordinate
legislation must be read and given effect in a way which is compatible
with the Convention rights.
(2) This section—
(a) applies to primary legislation and subordinate legislation
whenever enacted;
(b) does not affect the validity, continuing operation or enforcement
of any incompatible primary legislation; and
(c)

4

does not affect the validity, continuing operation or enforcement
of any incompatible subordinate legislation if (disregarding any
possibility of revocation) primary legislation prevents removal
of the incompatibility.

Declaration of incompatibility

(1) Subsection (2) applies in any proceedings in which a court
determines whether a provision of primary legislation is compatible
with a Convention right.
(2) If the court is satisfied that the provision is incompatible with a
Convention right, it may make a declaration of that incompatibility.
(3) Subsection (4) applies in any proceedings in which a court
determines whether a provision of subordinate legislation, made in
the exercise of a power conferred by primary legislation, is compatible
with a Convention right.
(4) If the court is satisfied—
(a) that the provision is incompatible with a Convention right, and
(b) that (disregarding any possibility of revocation) the primary
legislation concerned prevents removal of the incompatibility,
it may make a declaration of that incompatibility.
(5) In this section “court” means—
(a) the Supreme Court;
(b) the Judicial Committee of the Privy Council;
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(c)

the Court Martial Appeal Court;

(d) in Scotland, the High Court of Justiciary sitting otherwise than
as a trial court or the Court of Session;
(e) in England and Wales or Northern Ireland, the High Court or
the Court of Appeal;
(f)

the Court of Protection, in any matter being dealt with by the
President of the Family Division, the Vice-Chancellor or a puisne
judge of the High Court.

(6) A declaration under this section (“a declaration of incompatibility”)—
(a) does not affect the validity, continuing operation or enforcement
of the provision in respect of which it is given; and
(b) is not binding on the parties to the proceedings in which it is
made.
5

Right of Crown to intervene

(1) Where a court is considering whether to make a declaration of
incompatibility, the Crown is entitled to notice in accordance with
rules of court.
(2) In any case to which subsection (1) applies—
(a) a Minister of the Crown (or a person nominated by him),
(b) a member of the Scottish Executive,
(c)

a Northern Ireland Minister,

(d) a Northern Ireland department,
is entitled, on giving notice in accordance with rules of court, to be
joined as a party to the proceedings.
(3) Notice under subsection (2) may be given at any time during the
proceedings.
(4) A person who has been made a party to criminal proceedings (other
than in Scotland) as the result of a notice under subsection (2) may,
with leave, appeal to the Supreme Court against any declaration of
incompatibility made in the proceedings.
(5) In subsection (4)— “criminal proceedings” includes all proceedings
before the Court Martial Appeal Court; and
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“leave” means leave granted by the court making the declaration of
incompatibility or by the Supreme Court

Public authorities
6

Acts of public authorities

(1) It is unlawful for a public authority to act in a way which is
incompatible with a Convention right.
(2) Subsection (1) does not apply to an act if—
(a) as the result of one or more provisions of primary legislation,
the authority could not have acted differently; or
(b) in the case of one or more provisions of, or made under, primary
legislation which cannot be read or given effect in a way which
is compatible with the Convention rights, the authority was acting
so as to give effect to or enforce those provisions.
(3) In this section “public authority” includes—
(a) a court or tribunal, and
(b) any person certain of whose functions are functions of a public
nature,
but does not include either House of Parliament or a person
exercising functions in connection with proceedings in Parliament.
…
(5) In relation to a particular act, a person is not a public authority by
virtue only of subsection (3)(b) if the nature of the act is private.
(6) “An act” includes a failure to act but does not include a failure to—
(a) introduce in, or lay before, Parliament a proposal for legislation;
or
(b) make any primary legislation or remedial order.
7

Proceedings

(1) A person who claims that a public authority has acted (or proposes
to act) in a way which is made unlawful by section 6(1) may—
(a) bring proceedings against the authority under this Act in the
appropriate court or tribunal, or
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(b) rely on the Convention right or rights concerned in any legal
proceedings,
but only if he is (or would be) a victim of the unlawful act.
(2) In subsection (1)(a) “appropriate court or tribunal” means such court
or tribunal as may be determined in accordance with rules; and
proceedings against an authority include a counterclaim or similar
proceeding.
(3) If the proceedings are brought on an application for judicial review,
the applicant is to be taken to have a sufficient interest in relation to
the unlawful act only if he is, or would be, a victim of that act.
(4) If the proceedings are made by way of a petition for judicial review
in Scotland, the applicant shall be taken to have title and interest to
sue in relation to the unlawful act only if he is, or would be, a victim
of that act.
(5) Proceedings under subsection (1)(a) must be brought before the
end of—
(a) the period of one year beginning with the date on which the
act complained of took place; or
(b) such longer period as the court or tribunal considers equitable
having regard to all the circumstances,
but that is subject to any rule imposing a stricter time limit in relation
to the procedure in question.
(6) In subsection (1)(b) “legal proceedings” includes—
(a) proceedings brought by or at the instigation of a public
authority; and
(b) an appeal against the decision of a court or tribunal.
(7) For the purposes of this section, a person is a victim of an unlawful
act only if he would be a victim for the purposes of Article 34 of the
Convention if proceedings were brought in the European Court of
Human Rights in respect of that act.
(8) Nothing in this Act creates a criminal offence.
(9) In this section “rules” means—
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(a) in relation to proceedings before a court or tribunal outside
Scotland, rules made by the Lord Chancellor or the Secretary
of State for the purposes of this section or rules of court,
(b) in relation to proceedings before a court or tribunal in Scotland,
rules made by the Secretary of State for those purposes,
(c)

in relation to proceedings before a tribunal in Northern Ireland—
(i)

which deals with transferred matters; and

(ii)

for which no rules made under paragraph (a) are in force,
rules made by a Northern Ireland department for those
purposes,

and includes provision made by order under section 1 of the Courts
and Legal Services Act 1990.
(10) In making rules, regard must be had to section 9.
(11) The Minister who has power to make rules in relation to a particular
tribunal may, to the extent he considers it necessary to ensure that
the tribunal can provide an appropriate remedy in relation to an act
(or proposed act) of a public authority which is (or would be)
unlawful as a result of section 6(1), by order add to—
(a) the relief or remedies which the tribunal may grant; or
(b) the grounds on which it may grant any of them.
(12) An order made under subsection (11) may contain such incidental,
supplemental, consequential or transitional provision as the Minister
making it considers appropriate.
(13) “The Minister” includes the Northern Ireland department concerned.
8

Judicial remedies

(1) In relation to any act (or proposed act) of a public authority which
the court finds is (or would be) unlawful, it may grant such relief or
remedy, or make such order, within its powers as it considers just
and appropriate.
(2) But damages may be awarded only by a court which has power to
award damages, or to order the payment of compensation, in civil
proceedings.

94

(3) No award of damages is to be made unless, taking account of all the
circumstances of the case, including—
(a) any other relief or remedy granted, or order made, in relation
to the act in question (by that or any other court), and
(b) the consequences of any decision (of that or any other court)
in respect of that act,
the court is satisfied that the award is necessary to afford just
satisfaction to the person in whose favour it is made.
(4) In determining—
(a) whether to award damages, or
(b) the amount of an award,
the court must take into account the principles applied by the
European Court of Human Rights in relation to the award of
compensation under Article 41 of the Convention.
(5) A public authority against which damages are awarded is to be
treated—
(a) in Scotland, for the purposes of section 3 of the Law Reform
(Miscellaneous Provisions) (Scotland) Act 1940 as if the award
were made in an action of damages in which the authority has
been found liable in respect of loss or damage to the person
to whom the award is made;
(b) for the purposes of the Civil Liability (Contribution) Act 1978 as
liable in respect of damage suffered by the person to whom
the award is made.
(6) In this section—
“court” includes a tribunal;
“damages” means damages for an unlawful act of a public
authority; and
“unlawful” means unlawful under section 6(1).
9

Judicial acts

(1) Proceedings under section 7(1)(a) in respect of a judicial act may
be brought only—
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(a) by exercising a right of appeal;
(b) on an application (in Scotland a petition) for judicial review; or
(c)

in such other forum as may be prescribed by rules.

(2) That does not affect any rule of law which prevents a court from
being the subject of judicial review.
(3) In proceedings under this Act in respect of a judicial act done in good
faith, damages may not be awarded otherwise than to compensate
a person to the extent required by Article 5(5) of the Convention.
(4) An award of damages permitted by subsection (3) is to be made
against the Crown; but no award may be made unless the
appropriate person, if not a party to the proceedings, is joined.
(5) In this section—
“appropriate person” means the Minister responsible for the court
concerned, or a person or government department nominated by
him;
“court” includes a tribunal;
“judge” includes a member of a tribunal, a justice of the peace (or,
in Northern Ireland, a lay magistrate) and a clerk or other officer
entitled to exercise the jurisdiction of a court;
“judicial act” means a judicial act of a court and includes an act done
on the instructions, or on behalf, of a judge; and
“rules” has the same meaning as in section 7(9).

Remedial action
10

Power to take remedial action

(1) This section applies if—
(a) a provision of legislation has been declared under section 4 to
be incompatible with a Convention right and, if an appeal lies—
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(i)

all persons who may appeal have stated in writing that
they do not intend to do so;

(ii)

the time for bringing an appeal has expired and no
appeal has been brought within that time; or

(iii)

an appeal brought within that time has been determined
or abandoned; or

(b) it appears to a Minister of the Crown or Her Majesty in Council
that, having regard to a finding of the European Court of Human
Rights made after the coming into force of this section in
proceedings against the United Kingdom, a provision of
legislation is incompatible with an obligation of the United
Kingdom arising from the Convention.
(2) If a Minister of the Crown considers that there are compelling reasons
for proceeding under this section, he may by order make such
amendments to the legislation as he considers necessary to remove
the incompatibility.
(3) If, in the case of subordinate legislation, a Minister of the Crown
considers—
(a) that it is necessary to amend the primary legislation under
which the subordinate legislation in question was made, in
order to enable the incompatibility to be removed, and
(b) that there are compelling reasons for proceeding under this
section,
he may by order make such amendments to the primary legislation
as he considers necessary.
(4) This section also applies where the provision in question is in
subordinate legislation and has been quashed, or declared invalid,
by reason of incompatibility with a Convention right and the Minister
proposes to proceed under paragraph 2(b) of Schedule 2.
(5) If the legislation is an Order in Council, the power conferred by
subsection (2) or (3) is exercisable by Her Majesty in Council.
(6) In this section “legislation” does not include a Measure of the Church
Assembly or of the General Synod of the Church of England.
(7) Schedule 2 makes further provision about remedial orders.

97

Other rights and proceedings
11

Safeguard for existing human rights

A person’s reliance on a Convention right does not restrict—
(a) any other right or freedom conferred on him by or under any
law having effect in any part of the United Kingdom; or
(b) his right to make any claim or bring any proceedings which he
could make or bring apart from sections 7 to 9.
12

Freedom of expression

(1) This section applies if a court is considering whether to grant any
relief which, if granted, might affect the exercise of the Convention
right to freedom of expression.
(2) If the person against whom the application for relief is made (“the
respondent”) is neither present nor represented, no such relief is to
be granted unless the court is satisfied—
(a) that the applicant has taken all practicable steps to notify the
respondent; or
(b) that there are compelling reasons why the respondent should
not be notified.
(3) No such relief is to be granted so as to restrain publication before
trial unless the court is satisfied that the applicant is likely to establish
that publication should not be allowed.
(4) The court must have particular regard to the importance of the
Convention right to freedom of expression and, where the
proceedings relate to material which the respondent claims, or which
appears to the court, to be journalistic, literary or artistic material (or
to conduct connected with such material), to—
(a) the extent to which—
(i)

the material has, or is about to, become available to
the public; or

(ii)

it is, or would be, in the public interest for the material to
be published;

(b) any relevant privacy code.
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(5) In this section—
“court” includes a tribunal; and
“relief” includes any remedy or order (other than in criminal
proceedings).
13

Freedom of thought, conscience and religion

(1) If a court’s determination of any question arising under this Act might
affect the exercise by a religious organisation (itself or its members
collectively) of the Convention right to freedom of thought,
conscience and religion, it must have particular regard to the
importance of that right.
(2) In this section “court” includes a tribunal.

Derogations and Reservations
14

Derogations

(1) In this Act “designated derogation” means—
any derogation by the United Kingdom from an Article of the
Convention, or of any protocol to the Convention, which is designated
for the purposes of this Act in an order made by the Secretary of State.
…
(3) If a designated derogation is amended or replaced it ceases to be a
designated derogation.
(4) But subsection (3) does not prevent the Secretary of State from
exercising his power under subsection (1) to make a fresh
designation order in respect of the Article concerned.
(5) The Secretary of State must by order make such amendments to
Schedule 3 as he considers appropriate to reflect—
(a) any designation order; or
(b) the effect of subsection (3).
(6) A designation order may be made in anticipation of the making by
the United Kingdom of a proposed derogation.
15

Reservations

(1) In this Act “designated reservation” means—
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(a) the United Kingdom’s reservation to Article 2 of the First
Protocol to the Convention; and
(b) any other reservation by the United Kingdom to an Article of
the Convention, or of any protocol to the Convention, which is
designated for the purposes of this Act in an order made by the
Secretary of State.
(2) The text of the reservation referred to in subsection (1)(a) is set out
in Part II of Schedule 3.
(3) If a designated reservation is withdrawn wholly or in part it ceases to
be a designated reservation.
(4) But subsection (3) does not prevent the Secretary of State from
exercising his power under subsection (1)(b) to make a fresh
designation order in respect of the Article concerned.
(5) The Secretary of State must by order make such amendments to this
Act as he considers appropriate to reflect—
(a) any designation order; or
(b) the effect of subsection (3).
16

Period for which designated derogations have effect

(1) If it has not already been withdrawn by the United Kingdom, a
designated derogation ceases to have effect for the purposes of this
Act at the end of the period of five years beginning with the date on
which the order designating it was made.
(2) At any time before the period—
(a) fixed by subsection (1), or
(b) extended by an order under this subsection,
comes to an end, the Secretary of State may by order extend it by a
further period of five years.
(3) An order under section 14(1) ceases to have effect at the end of the
period for consideration, unless a resolution has been passed by each
House approving the order.
(4) Subsection (3) does not affect—
(a) anything done in reliance on the order; or
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(b) the power to make a fresh order under section 14(1).
(5) In subsection (3) “period for consideration” means the period of forty
days beginning with the day on which the order was made.
(6) In calculating the period for consideration, no account is to be taken
of any time during which—
(a) Parliament is dissolved or prorogued; or
(b) both Houses are adjourned for more than four days.
(7) If a designated derogation is withdrawn by the United Kingdom, the
Secretary of State must by order make such amendments to this Act
as he considers are required to reflect that withdrawal.
17

Periodic review of designated reservations

(1) The appropriate Minister must review the designated reservation
referred to in section 15(1)(a)—
(a) before the end of the period of five years beginning with the
date on which section 1(2) came into force; and
(b) if that designation is still in force, before the end of the period
of five years beginning with the date on which the last report
relating to it was laid under subsection (3).
(2) The appropriate Minister must review each of the other designated
reservations (if any)—
(a) before the end of the period of five years beginning with the
date on which the order designating the reservation first came
into force; and
(b) if the designation is still in force, before the end of the period
of five years beginning with the date on which the last report
relating to it was laid under subsection (3).
(3) The Minister conducting a review under this section must prepare a
report on the result of the review and lay a copy of it before each
House of Parliament.
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Judges of the European Court of Human Rights
18

Appointment to European Court of Human Rights

(1) In this section “judicial office” means the office of—
(a) Lord Justice of Appeal, Justice of the High Court or Circuit judge,
in England and Wales;
(b) judge of the Court of Session or sheriff, in Scotland;
(c)

Lord Justice of Appeal, judge of the High Court or county court
judge, in Northern Ireland.

(2) The holder of a judicial office may become a judge of the European
Court of Human Rights (“the Court”) without being required to
relinquish his office.
(3) But he is not required to perform the duties of his judicial office while
he is a judge of the Court.
(4) In respect of any period during which he is a judge of the Court—
(a) a Lord Justice of Appeal or Justice of the High Court is not to
count as a judge of the relevant court for the purposes of
section 2(1) or 4(1) of the Senior Courts Act 1981 (maximum
number of judges) nor as a judge of the Senior Courts for the
purposes of section 12(1) to (6) of that Act (salaries etc);
(b) a judge of the Court of Session is not to count as a judge of
that court for the purposes of section 1(1) of the Court of
Session Act 1988 (maximum number of judges) or of section
9(1)(c) of the Administration of Justice Act 1973 (“the 1973
Act”) (salaries etc);
(c)

a Lord Justice of Appeal or judge of the High Court in Northern
Ireland is not to count as a judge of the relevant court for the
purposes of section 2(1) or 3(1) of the Judicature (Northern
Ireland) Act 1978 (maximum number of judges) nor as a judge
of the Court of Judicature of Northern Ireland for the purposes
of section 9(1)(d) of the 1973 Act (salaries etc);

(d) a Circuit judge is not to count as such for the purposes of
section 18 of the Courts Act 1971 (salaries etc);
(e) a sheriff is not to count as such for the purposes of section 14
of the Sheriff Courts (Scotland) Act 1907 (salaries etc);
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(f)

a county court judge of Northern Ireland is not to count as such
for the purposes of section 106 of the County Courts Act
(Northern Ireland) 1959 (salaries etc).

(5) If a sheriff principal is appointed a judge of the Court, section 11(1)
of the Sheriff Courts (Scotland) Act 1971 (temporary appointment
of sheriff principal) applies, while he holds that appointment, as if his
office is vacant.
(6) Schedule 4 makes provision about judicial pensions in relation to the
holder of a judicial office who serves as a judge of the Court.
(7) The Lord Chancellor or the Secretary of State may by order make
such transitional provision (including, in particular, provision for a
temporary increase in the maximum number of judges) as he
considers appropriate in relation to any holder of a judicial office who
has completed his service as a judge of the Court.
(7A) The following paragraphs apply to the making of an order under
subsection (7) in relation to any holder of a judicial office listed in
subsection (1)(a)—
(a) before deciding what transitional provision it is appropriate to
make, the person making the order must consult the Lord Chief
Justice of England and Wales;
(b) before making the order, that person must consult the Lord
Chief Justice of England and Wales.
(7B) The following paragraphs apply to the making of an order under
subsection (7) in relation to any holder of a judicial office listed in
subsection (1)(c)—
(a) before deciding what transitional provision it is appropriate to
make, the person making the order must consult the Lord Chief
Justice of Northern Ireland;
(b) before making the order, that person must consult the Lord
Chief Justice of Northern Ireland.
(7C) The Lord Chief Justice of England and Wales may nominate a judicial
office holder (within the meaning of section 109(4) of the
Constitutional Reform Act 2005) to exercise his functions under this
section.
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(7D) The Lord Chief Justice of Northern Ireland may nominate any of the
following to exercise his functions under this section—
(a) the holder of one of the offices listed in Schedule 1 to the
Justice (Northern Ireland) Act 2002;
(b) a Lord Justice of Appeal (as defined in section 88 of that Act).

Parliamentary procedure
19

Statements of compatibility

(1) A Minister of the Crown in charge of a Bill in either House of
Parliament must, before Second Reading of the Bill—
(a) make a statement to the effect that in his view the provisions
of the Bill are compatible with the Convention rights (“a
statement of compatibility”); or
(b) make a statement to the effect that although he is unable to
make a statement of compatibility the government nevertheless
wishes the House to proceed with the Bill.
(2) The statement must be in writing and be published in such manner
as the Minister making it considers appropriate.

Supplemental
20

Orders etc under this Act

(1) Any power of a Minister of the Crown to make an order under this
Act is exercisable by statutory instrument.
(2) The power of the Lord Chancellor or the Secretary of State to make
rules (other than rules of court) under section 2(3) or 7(9) is
exercisable by statutory instrument.
(3) Any statutory instrument made under section 14, 15 or 16(7) must
be laid before Parliament.
(4) No order may be made by the Lord Chancellor or the Secretary of
State under section 1(4), 7(11) or 16(2) unless a draft of the order
has been laid before, and approved by, each House of Parliament.
(5) Any statutory instrument made under section 18(7) or Schedule 4,
or to which subsection (2) applies, shall be subject to annulment in
pursuance of a resolution of either House of Parliament.
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(6) The power of a Northern Ireland department to make—
(a) rules under section 2(3)(c) or 7(9)(c), or
(b) an order under section 7(11),
is exercisable by statutory rule for the purposes of the Statutory Rules
(Northern Ireland) Order 1979.
(7) Any rules made under section 2(3)(c) or 7(9)(c) shall be subject to
negative resolution; and section 41(6) of the Interpretation Act
(Northern Ireland) 1954 (meaning of “subject to negative
resolution”) shall apply as if the power to make the rules were
conferred by an Act of the Northern Ireland Assembly.
(8) No order may be made by a Northern Ireland department under
section 7(11) unless a draft of the order has been laid before, and
approved by, the Northern Ireland Assembly.
21

Interpretation, etc

(1) In this Act—
“amend” includes repeal and apply (with or without modifications);
“the appropriate Minister” means the Minister of the Crown having
charge of the appropriate authorised government department (within
the meaning of the Crown Proceedings Act 1947);
“the Commission” means the European Commission of Human
Rights;
“the Convention” means the Convention for the Protection of Human
Rights and Fundamental Freedoms, agreed by the Council of Europe
at Rome on 4th November 1950 as it has effect for the time being
in relation to the United Kingdom;
“declaration of incompatibility” means a declaration under
section 4;
“Minister of the Crown” has the same meaning as in the Ministers of
the Crown Act 1975;
“Northern Ireland Minister” includes the First Minister and the deputy
First Minister in Northern Ireland;

105

“primary legislation” means any—
(a) public general Act;
(b) local and personal Act;
(c)

private Act;

(d) Measure of the Church Assembly;
(e) Measure of the General Synod of the Church of England;
(f)

Order in Council—
(i)

made in exercise of Her Majesty’s Royal Prerogative;

(ii)

made under section 38(1)(a) of the Northern Ireland
Constitution Act 1973 or the corresponding provision of
the Northern Ireland Act 1998; or

(iii)

amending an Act of a kind mentioned in paragraph (a),
(b) or (c);

and includes an order or other instrument made under primary
legislation (otherwise than by the Welsh Ministers, the First
Minister for Wales, the Counsel General to the Welsh Assembly
Government, a member of the Scottish Executive, a Northern
Ireland Minister or a Northern Ireland department) to the extent
to which it operates to bring one or more provisions of that
legislation into force or amends any primary legislation;
“the First Protocol” means the protocol to the Convention agreed at
Paris on 20th March 1952;
“the Eleventh Protocol” means the protocol to the Convention
(restructuring the control machinery established by the Convention)
agreed at Strasbourg on 11th May 1994;
“the Thirteenth Protocol” means the protocol to the Convention
(concerning the abolition of the death penalty in all circumstances)
agreed at Vilnius on 3rd May 2002;
“remedial order” means an order under section 10;
“subordinate legislation” means any—
(a) Order in Council other than one—
(i)
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made in exercise of Her Majesty’s Royal Prerogative;

(ii)

made under section 38(1)(a) of the Northern Ireland
Constitution Act 1973 or the corresponding provision of
the Northern Ireland Act 1998; or

(iii)

amending an Act of a kind mentioned in the definition
of primary legislation;

(b) Act of the Scottish Parliament;
(ba) Measure of the National Assembly for Wales;
(bb) Act of the National Assembly for Wales;
(c)

Act of the Parliament of Northern Ireland;

(d) Measure of the Assembly established under section 1 of the
Northern Ireland Assembly Act 1973;
(e) Act of the Northern Ireland Assembly;
(f)

order, rules, regulations, scheme, warrant, byelaw or other
instrument made under primary legislation (except to the extent
to which it operates to bring one or more provisions of that
legislation into force or amends any primary legislation);

(g) order, rules, regulations, scheme, warrant, byelaw or other
instrument made under legislation mentioned in paragraph (b),
(c), (d) or (e) or made under an Order in Council applying only
to Northern Ireland;
(h) order, rules, regulations, scheme, warrant, byelaw or other
instrument made by a member of the Scottish Executive, Welsh
Ministers, the First Minister for Wales, the Counsel General to
the Welsh Assembly Government, a Northern Ireland Minister
or a Northern Ireland department in exercise of prerogative or
other executive functions of Her Majesty which are exercisable
by such a person on behalf of Her Majesty;
“transferred matters” has the same meaning as in the Northern
Ireland Act 1998; and
“tribunal” means any tribunal in which legal proceedings may be
brought.
(2) The references in paragraphs (b) and (c) of section 2(1) to Articles
are to Articles of the Convention as they had effect immediately
before the coming into force of the Eleventh Protocol.
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(3) The reference in paragraph (d) of section 2(1) to Article 46 includes
a reference to Articles 32 and 54 of the Convention as they had
effect immediately before the coming into force of the Eleventh
Protocol.
(4) The references in section 2(1) to a report or decision of the
Commission or a decision of the Committee of Ministers include
references to a report or decision made as provided by paragraphs
3, 4 and 6 of Article 5 of the Eleventh Protocol (transitional
provisions).
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Short title, commencement, application and extent

(1) This Act may be cited as the Human Rights Act 1998.
(2) Sections 18, 20 and 21(5) and this section come into force on the
passing of this Act.
(3) The other provisions of this Act come into force on such day as the
Secretary of State may by order appoint; and different days may be
appointed for different purposes.
(4) Paragraph (b) of subsection (1) of section 7 applies to proceedings
brought by or at the instigation of a public authority whenever the
act in question took place; but otherwise that subsection does not
apply to an act taking place before the coming into force of that
section.
(5) This Act binds the Crown.
(6) This Act extends to Northern Ireland.

108

The Convention Rights
Schedule 1
The Articles
Section 1(3)

Part I: The Convention
Rights and Freedoms
Article 2

Right to life

1

Everyone’s right to life shall be protected by law. No one shall be
deprived of his life intentionally save in the execution of a sentence
of a court following his conviction of a crime for which this penalty is
provided by law.

2

Deprivation of life shall not be regarded as inflicted in contravention
of this Article when it results from the use of force which is no more
than absolutely necessary:
(a) in defence of any person from unlawful violence;
(b) in order to effect a lawful arrest or to prevent the escape of a
person lawfully detained;
(c)

Article 3

in action lawfully taken for the purpose of quelling a riot or
insurrection.
Prohibition of torture

No one shall be subjected to torture or to inhuman or degrading treatment
or punishment.
Article 4

Prohibition of slavery and forced labour

1

No one shall be held in slavery or servitude.

2

No one shall be required to perform forced or compulsory labour.

3

For the purpose of this Article the term “forced or compulsory labour”
shall not include:
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(a) any work required to be done in the ordinary course of detention
imposed according to the provisions of Article 5 of this
Convention or during conditional release from such detention;
(b) any service of a military character or, in case of conscientious
objectors in countries where they are recognised, service
exacted instead of compulsory military service;
(c)

any service exacted in case of an emergency or calamity
threatening the life or well-being of the community;

(d) any work or service which forms part of normal civic obligations.
Article 5
1

Right to liberty and security

Everyone has the right to liberty and security of person. No one shall
be deprived of his liberty save in the following cases and in
accordance with a procedure prescribed by law:
(a) the lawful detention of a person after conviction by a competent
court;
(b) the lawful arrest or detention of a person for non-compliance
with the lawful order of a court or in order to secure the
fulfilment of any obligation prescribed by law;
(c)

the lawful arrest or detention of a person effected for the
purpose of bringing him before the competent legal authority
on reasonable suspicion of having committed an offence or
when it is reasonably considered necessary to prevent his
committing an offence or fleeing after having done so;

(d) the detention of a minor by lawful order for the purpose of
educational supervision or his lawful detention for the purpose
of bringing him before the competent legal authority;
(e) the lawful detention of persons for the prevention of the
spreading of infectious diseases, of persons of unsound mind,
alcoholics or drug addicts or vagrants;
(f)
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the lawful arrest or detention of a person to prevent his effecting
an unauthorised entry into the country or of a person against
whom action is being taken with a view to deportation or
extradition.

2

Everyone who is arrested shall be informed promptly, in a language
which he understands, of the reasons for his arrest and of any charge
against him.

3

Everyone arrested or detained in accordance with the provisions of
paragraph 1(c) of this Article shall be brought promptly before a
judge or other officer authorised by law to exercise judicial power
and shall be entitled to trial within a reasonable time or to release
pending trial. Release may be conditioned by guarantees to appear
for trial.

4

Everyone who is deprived of his liberty by arrest or detention shall
be entitled to take proceedings by which the lawfulness of his
detention shall be decided speedily by a court and his release
ordered if the detention is not lawful.

5

Everyone who has been the victim of arrest or detention in
contravention of the provisions of this Article shall have an
enforceable right to compensation.

Article 6

Right to a fair trial

1

In the determination of his civil rights and obligations or of any criminal
charge against him, everyone is entitled to a fair and public hearing
within a reasonable time by an independent and impartial tribunal
established by law. Judgment shall be pronounced publicly but the
press and public may be excluded from all or part of the trial in the
interest of morals, public order or national security in a democratic
society, where the interests of juveniles or the protection of the private
life of the parties so require, or to the extent strictly necessary in the
opinion of the court in special circumstances where publicity would
prejudice the interests of justice.

2

Everyone charged with a criminal offence shall be presumed innocent
until proved guilty according to law.

3

Everyone charged with a criminal offence has the following minimum
rights:
(a) to be informed promptly, in a language which he understands
and in detail, of the nature and cause of the accusation against
him;
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(b) to have adequate time and facilities for the preparation of his
defence;
(c)

to defend himself in person or through legal assistance of his
own choosing or, if he has not sufficient means to pay for legal
assistance, to be given it free when the interests of justice so
require;

(d) to examine or have examined witnesses against him and to
obtain the attendance and examination of witnesses on his
behalf under the same conditions as witnesses against him;
(e) to have the free assistance of an interpreter if he cannot
understand or speak the language used in court.
Article 7

No punishment without law

1

No one shall be held guilty of any criminal offence on account of any
act or omission which did not constitute a criminal offence under
national or international law at the time when it was committed. Nor
shall a heavier penalty be imposed than the one that was applicable
at the time the criminal offence was committed.

2

This Article shall not prejudice the trial and punishment of any person
for any act or omission which, at the time when it was committed,
was criminal according to the general principles of law recognised by
civilised nations.

Article 8

Right to respect for private and family life

1

Everyone has the right to respect for his private and family life, his
home and his correspondence.

2

There shall be no interference by a public authority with the exercise
of this right except such as is in accordance with the law and is
necessary in a democratic society in the interests of national security,
public safety or the economic well-being of the country, for the
prevention of disorder or crime, for the protection of health or morals,
or for the protection of the rights and freedoms of others.

Article 9
1
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Freedom of thought, conscience and religion

Everyone has the right to freedom of thought, conscience and
religion; this right includes freedom to change his religion or belief
and freedom, either alone or in community with others and in public

or private, to manifest his religion or belief, in worship, teaching,
practice and observance.
2

Freedom to manifest one’s religion or beliefs shall be subject only to
such limitations as are prescribed by law and are necessary in a
democratic society in the interests of public safety, for the protection
of public order, health or morals, or for the protection of the rights
and freedoms of others.

Article 10

Freedom of expression

1

Everyone has the right to freedom of expression. This right shall include
freedom to hold opinions and to receive and impart information and
ideas without interference by public authority and regardless of
frontiers. This Article shall not prevent States from requiring the licensing
of broadcasting, television or cinema enterprises.

2

The exercise of these freedoms, since it carries with it duties and
responsibilities, may be subject to such formalities, conditions,
restrictions or penalties as are prescribed by law and are necessary
in a democratic society, in the interests of national security, territorial
integrity or public safety, for the prevention of disorder or crime, for
the protection of health or morals, for the protection of the reputation
or rights of others, for preventing the disclosure of information
received in confidence, or for maintaining the authority and
impartiality of the judiciary.

Article 11

Freedom of assembly and association

1

Everyone has the right to freedom of peaceful assembly and to
freedom of association with others, including the right to form and
to join trade unions for the protection of his interests.

2

No restrictions shall be placed on the exercise of these rights other
than such as are prescribed by law and are necessary in a democratic
society in the interests of national security or public safety, for the
prevention of disorder or crime, for the protection of health or morals
or for the protection of the rights and freedoms of others. This Article
shall not prevent the imposition of lawful restrictions on the exercise
of these rights by members of the armed forces, of the police or of
the administration of the State.
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Article 12

Right to marry

Men and women of marriageable age have the right to marry and to found
a family, according to the national laws governing the exercise of this right.
Article 14

Prohibition of discrimination

The enjoyment of the rights and freedoms set forth in this Convention
shall be secured without discrimination on any ground such as sex, race,
colour, language, religion, political or other opinion, national or social origin,
association with a national minority, property, birth or other status.
Article 16

Restrictions on political activity of aliens

Nothing in Articles 10, 11 and 14 shall be regarded as preventing the High
Contracting Parties from imposing restrictions on the political activity of aliens.
Article 17

Prohibition of abuse of rights

Nothing in this Convention may be interpreted as implying for any State,
group or person any right to engage in any activity or perform any act
aimed at the destruction of any of the rights and freedoms set forth herein
or at their limitation to a greater extent than is provided for in the
Convention.
Article 18

Limitation on use of restrictions on rights

The restrictions permitted under this Convention to the said rights and
freedoms shall not be applied for any purpose other than those for which
they have been prescribed.

Part II: The First Protocol
Article 1

Protection of property

Every natural or legal person is entitled to the peaceful enjoyment of his
possessions. No one shall be deprived of his possessions except in the
public interest and subject to the conditions provided for by law and by
the general principles of international law.
The preceding provisions shall not, however, in any way impair the right of
a State to enforce such laws as it deems necessary to control the use of
property in accordance with the general interest or to secure the payment
of taxes or other contributions or penalties.
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Article 2

Right to education

No person shall be denied the right to education. In the exercise of any
functions which it assumes in relation to education and to teaching, the State
shall respect the right of parents to ensure such education and teaching in
conformity with their own religious and philosophical convictions.
Article 3

Right to free elections

The High Contracting Parties undertake to hold free elections at reasonable
intervals by secret ballot, under conditions which will ensure the free
expression of the opinion of the people in the choice of the legislature.

Part III: Article 1 of the Thirteenth Protocol
Abolition of the Death Penalty
The death penalty shall be abolished. No one shall be condemned to such
penalty or executed.

Schedule 2
Remedial Orders
Section 10
Orders
1
(1) A remedial order may—
(a) contain such incidental, supplemental, consequential or
transitional provision as the person making it considers
appropriate;
(b) be made so as to have effect from a date earlier than
that on which it is made;
(c)

make provision for the delegation of specific functions;

(d) make different provision for different cases.
(2) The power conferred by sub-paragraph (1)(a) includes—
(a) power to amend primary legislation (including primary
legislation other than that which contains the incompatible
provision); and
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(b) power to amend or revoke subordinate legislation
(including subordinate legislation other than that which
contains the incompatible provision).
(3) A remedial order may be made so as to have the same
extent as the legislation which it affects.
(4) No person is to be guilty of an offence solely as a result
of the retrospective effect of a remedial order.
Procedure
2
No remedial order may be made unless—
(a) a draft of the order has been approved by a resolution of
each House of Parliament made after the end of the
period of 60 days beginning with the day on which the
draft was laid; or
(b) it is declared in the order that it appears to the person
making it that, because of the urgency of the matter, it is
necessary to make the order without a draft being so
approved.
Orders laid in draft
3
(1) No draft may be laid under paragraph 2(a) unless—
(a) the person proposing to make the order has laid before
Parliament a document which contains a draft of the
proposed order and the required information; and
(b) the period of 60 days, beginning with the day on which
the document required by this sub-paragraph was laid,
has ended.
(2) If representations have been made during that period, the draft
laid under paragraph 2(a) must be accompanied by a
statement containing—
(a) a summary of the representations; and
(b) if, as a result of the representations, the proposed order
has been changed, details of the changes.
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Urgent cases
4
(1) If a remedial order (“the original order”) is made without being
approved in draft, the person making it must lay it before
Parliament, accompanied by the required information, after it is
made.
(2) If representations have been made during the period of 60 days
beginning with the day on which the original order was made,
the person making it must (after the end of that period) lay
before Parliament a statement containing—
(a) a summary of the representations; and
(b) if, as a result of the representations, he considers it
appropriate to make changes to the original order, details
of the changes.
(3) If sub-paragraph (2)(b) applies, the person making the
statement must—
(a) make a further remedial order replacing the original order;
and
(b) lay the replacement order before Parliament.
(4) If, at the end of the period of 120 days beginning with the day
on which the original order was made, a resolution has not
been passed by each House approving the original or
replacement order, the order ceases to have effect (but without
that affecting anything previously done under either order or
the power to make a fresh remedial order).
Definitions
5
In this Schedule—
“representations” means representations about a remedial
order (or proposed remedial order) made to the person making
(or proposing to make) it and includes any relevant
Parliamentary report or resolution; and “required information”
means—
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(a) an explanation of the incompatibility which the order (or
proposed order) seeks to remove, including particulars of
the relevant declaration, finding or order; and
(b) a statement of the reasons for proceeding under section
10 and for making an order in those terms.
Calculating periods
6
In calculating any period for the purposes of this Schedule, no
account is to be taken of any time during which—
(a) Parliament is dissolved or prorogued; or
(b) both Houses are adjourned for more than four days.
7
(1) This paragraph applies in relation to—
(a) any remedial order made, and any draft of such an order
proposed to be made,—
(i)

by the Scottish Ministers; or

(ii)

within devolved competence (within the
meaning of the Scotland Act 1998) by Her
Majesty in Council; and

(b) any document or statement to be laid in connection with
such an order (or proposed order).
(2) This Schedule has effect in relation to any such order (or proposed
order), document or statement subject to the following modifications.
(3) Any reference to Parliament, each House of Parliament or both
Houses of Parliament shall be construed as a reference to the
Scottish Parliament.
(4) Paragraph 6 does not apply and instead, in calculating any period for
the purposes of this Schedule, no account is to be taken of any time
during which the Scottish Parliament is dissolved or is in recess for
more than four days.
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Schedule 3
Derogation and Reservation
Sections 14 and 15
…
Part II: Reservation
At the time of signing the present (First) Protocol, I declare that, in view of
certain provisions of the Education Acts in the United Kingdom, the
principle affirmed in the second sentence of Article 2 is accepted by the
United Kingdom only so far as it is compatible with the provision of efficient
instruction and training, and the avoidance of unreasonable public
expenditure.
Dated 20 March 1952. Made by the United Kingdom Permanent
Representative to the Council of Europe.
Note: Schedule 4 has been omitted (relating to Judicial Pension)
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